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QUESTIONS PRESENTED 

In the opinion of the appellees, the questions presented 

are: 

1. In arbitration and award, can the courts review the 
findings of fact and of law of the arbitrator, or substi¬ 
tute their judgment for that of the arbitrator? 

2. Can an award of an arbitrator be set aside on any 
other grounds than those specified in the statute? 

3. After a party to an arbitration proceeding has ob¬ 
tained knowledge of the incompetency of the arbitrator 
or of an irregularity by him, does such party waive the 
right to complain thereof by appearing and proceeding 
before the arbitrator without complaint? 

4. When the finding of the arbitrator is one of mixed 
question of law and fact, does a party to the arbitration 
have to show the court a distinct error of law before the 
award can be set aside? 

5. Can a general agent of a corporation assign all of 
the assets in a single transaction, in the absence of au¬ 
thority so to do? 

(i. Where a party to an accounting keeps books and 
records in such manner as to render an account impos¬ 
sible. (a) will such conduct commend him to the favor 
of a court of equity, (b) should every doubt and difficulty 
in the accounting be resolved against such party? 

7. Where facts pro and con are presented to an arbi¬ 
trator, can a court set aside the finding of fact of the 
arbitrator? 

8. Where a litigant did not raise the question of the 
form of the award in the trial court, where the same could 
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have been corrected, can he raise it for the first time in 
this court? 

9. Where one proceeds with an arbitration hearing 
with knowledge of facts indicating bias on the part of 
the arbitrator, does such party waive the disqualification 
of the arbitrator? 
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Hnitrii States (Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,335 


Abram E. Stern, Appellant, 

v. 

The Stern Company of Washington, D. C\, et al.. 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Appellant's “Supplemental Statement of The Case'' 
appearing at pages 2 to 7 of his brief undertakes to 
state matters of fact. However, a cheek of the refer¬ 
ences to the joint appendix shows that the statements, 
made as facts, are merely counsels’ conclusions either as 
to the facts alleged in the pleadings in this case or as set 
forth in the Referee’s Award. 
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The Appellees agree that the appellant Abram E. 
Stern “filed a Bill for Receiver* for the Stern Company 
of Washington, I). C., a corporation, in the lower court, 
“naming his brother. Hymen Stern, his sister. Celia 
Stern,’* and the corporation, as defendants (App'l't. Br. 
2): that “Hymen and Celia Stern filed an answer to the 
Bill for Receiver and also filed a Counterclaim and Cross- 
Claim demanding an accounting from Abram Stern for 
his management of the corporation and its assets.” 
l Aro'l’t. Br. 4): that “by stipulation of the parties” and 
“hv an order of the Court”, a “reference” of the case 
“vers made to Hyman Goldman, (as referee), under Title 
lfi. Section 1701, et seq., D. C. Code. 1951 Edition, with 
full power and authority to hear and to determine the 
issues of law and fact involved in this cause.” (App’l't. 
Br. 4-5). 


The Referee heard some 44 witnesses, the testimony 
covering 19 volumes (73A). He decided that the applica¬ 
tion for receivership should be denied, (74A): that A. 
Edwin Stern. Jr.. Frances Koven, Adele Stern and Hanna 
R. Alexander had no claims against the corporation, 
(70A-79A): that Hymen Stern owed the corporation 
$5,000. (79A): that the corporation owed Celia Stem 
$0,700. (79A): that Abram E. Stern owed the corporation 
$32,830.35 and said Stern was ordered to turn over cer¬ 
tain notes and conditional sales contracts to the corpora¬ 
tion. (S0A-S4A). 


Abram E. Stern filed a motion to set aside the award, 
(85A). which was denied. (S9A-91A). Judgment was en¬ 
tered. in accordance with the award (92A-93A) and Abram 
E. Stern appealed. (93A) 

The case before the Court is one solely of arbitration 
and award. 


The law applicable to such cases is quite different than 
the law applicable to ordinary trials. It is pointed out 
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under our heading “Argument” that where cases are 
heard by an arbitrator (called a referee in our statute), 
by agreement of the parties, the award of the arbi.rator 
can be vacated or set aside only on the grounds set forth 
in the statute. 

The facts of this case are set forth, where deemed 
necessary in the light of the particular error claimed by 
the appellant. To do otherwise would unnecessarily 
lengthen this brief. 

ADDITIONAL STATUTES INVOLVED 

§ 1G-1707, D.C. Code, 1951: 

On motion filed within twenty days after notice of 
the filing of the award to the parties or their attor¬ 
neys, the court may set aside his award because of 
corruption or misconduct of the referee, or because 
he exceeded his powers or so imperfectly executed 

them that a final award was not made, or mav 

• 

modify his award in case of an evident miscalculation 
of figures, or if it relates to matter not submitted, or 
is imperfect in form. 

SUMMARY OF ARGUMENT 

Arbitration and award was known to the common law. 
Where parties to a dispute agreed to entrust the law 
and the facts of their dispute to an arbitrator, the parties 
were bound by the findings of fact and conclusions of 
law made by the arbitrator, in the absence of fraud, or 
mistake apparent on the face of the record. In order to 
provide an easier way for enforcement of the award, 
statutes were enacted providing for such enforcement by 
rule of court and contempt. These statutes also provided 
a manner in which the award could be set aside. The 
courts have consistently held that an arbitrator’s award 
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can be set aside only on the grounds provided by statute; 
that when an award finds facts it is conclusive: that when 
the award makes a concrete conclusion of law, unmixed 
with fact, the mistake may be corrected by the Court; 
that when the award is a mixed conclusion of law and 
fact, the error of law must be distinctly shown, otherwise, 
the parties must abide the award. 


Our present statute provides that an award may be 
set aside because of (1) corruption or misconduct of the 
referee (the arbitrator), (2) the referee exceeded his 
powers and (3) the referee executed his powers so im¬ 
perfectly that a final award was not made. It also pro¬ 
vides that an award may be modified (1) for evident mis¬ 
calculation of figures, (2) if the award relates to matters 
not submitted and (3) if it is imperfect in form. (§ 16- 
1707, D.C. Code, 1951, Additional Statute Involved). 


The award of the arbitrator or referee may be set 
aside or modified only on the grounds set forth in this 
statute. 











Where a party to arbitration has knowledge of the 
corruption or misconduct of the arbitrator or of any 
irregularity in the proceedings, such party, by appearing 
and proceeding before the arbitrator waives and loses his 
right to avail himself of the objection to the validity of 
the award. 

A general agent charged with the management of a 
corporation is not authorized to dispose of the entire 
property of the corporation in a single transaction. 

Where the manner in which books of account are kept 
renders an account impossible, every doubt and difficulty 
should be resolved against the party keeping the books. 

Where there is evidence to support the award, the find¬ 
ings of fact of the arbitrator are conclusive. 
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The appellant objects to the form of the arbitrator’s 
award in this Court. He did not do so in the trial court. 
He cannot validly raise such objection now. Under 
§ 16-1707, the appellant is entitled to modification of the 
award when it is imperfect in form. He is not entitled 
to have the award set aside on that ground. 

The general rule is that one who proceeds with an 
arbitration with knowledge of facts indicating bias on 
the part of the arbitrator, waives the disqualification and 
mav not thereafter use it as a basis for setting aside the 
award. Where the question of appointing a Receiver for 
a corporation is submitted to an arbitrator and he finds, 
as a fact, that there is no evidence warranting the ap¬ 
pointment of a receiver, such finding is conclusive. When 
the appellant agreed to submit the determination of all 
issues of law and fact to the arbitrator, he agreed to 
abide the award unless it could be set aside or vacated on 
the grounds provided in the Code. Under the Arbitration 
Statute, this Court is precluded from exercising its gen¬ 
eral equity powers which appellant now invokes and which 
action would be in contravention of § 16-1707. 

ARGUMENT 

Arbitration at Common Law and Under Statute 

Arbitration is the outgrowth of the practice of business 
men to avoid public tribunals and to settle their disputes 
before individuals of their own choosing. A brief dis¬ 
cussion of the common law and statutory practice and 
procedure is deemed pertinent in order that the Court 
may appreciate the sharp differences in setting aside a 
decree or judgment on the one hand and in setting aside 
the award of an arbitrator on the other, as well as the 
finality of an arbitrator's findings of fact and conclusion 0 
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of law in contradistinction to those of a master or ordi¬ 
nary referee. 

Originally, the parties to a dispute would agree to 
submit their differences, both fact and law, to arbitra¬ 
tors of their own choosing. The award of the arbitra- 
tors was impeachable by way of a caveat or an action to 
set it aside. The only grounds therefor were fraud and 
mistake. (Questions of fact and questions of mixed law 
and fact, decided by the arbitrator, could not be disturbed. 
Concrete propositions of law, unmixed with fact, as well 
as mistake apparent on the face of the record, as when 
the arbitrator clearly exceeded the power conferred by 
the agreement of submission and such as errors in com¬ 
putations. were grounds for setting aside the award. 

The award was enforceable only by appropriate action 
such as debt, assumpsit on the agreement and award, debt 
on the bond for performance of the award, or by spe¬ 
cific* performance. 

In 169S. the Statute of 9 & 10 William III, Cap. 15, 
(Alexander's Br. Stat. S3S), first provided a means of 
bringing arbitration matters under the control of the 
courts, at the beginning of the controversy. Section I of 
that act provided that the parties to any controversy, 
suit or quarrel, could agree to arbitration. Upon such 
agreement to arbitrate, a rule of court was made whereby 
it was provided that the award of the arbitrator could 
be enforced by a rule for contempt, which could not be 
stopped unless the arbitrator had misbehaved himself 
and the award was procured by corruption or other undue 
means. 

Section II of that Act provided that the award could 
b^ set aside if it was procured by corruption or undue 
means. 
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In 1778, the legislature of Maryland passed an Act 
which provided that any cause instituted in any court in 
that State could, by rule of court and consent and agree¬ 
ment of the parties, be submitted to arbitration and 
award, and the court could give judgment on the award. 
The grounds for setting aside the award were that the 
award was obtained by fraud or malpractice, or by sur¬ 
prise, imposition or deception of the arbitrators or with¬ 
out due notice to the parties or their attorneys. (Kilty, 
Act of Oct., 1778, Ch. 21, Secs. S and 9: Code, Art. 7.) 

The grounds for setting aside the award, as provided 
by Statutes of 9 & 10 "William III, were thus enlarged. 
Surprise, imposition or deception of the arbitrators and 
failure of notice were added grounds. 

The Maryland Act of 1778 was not materially changed 
before February 27, 1801, when it became a part of the 
law of this District. CRev. St. D.C. Sec. 92. The present 
arbitration Act of Maryland is founded on Article 7 of 
the Maryland Code). 

The District of Columbia Code of 1901 added to the 
Maryland Act and also made several changes therein 
($ 10-1701 to § 10-1719. D. C. Code, 1940). 

By the District of Columbia Act. when parties consent, 
in writing, any common-law. admiralty or equity cause 
(except divorce or nullity of marriage and suits involving 
incompetents) may be referred for trial, upon the issues 
of law and fact therein involved, to any party agreed 
upon. (^ 10-1701). 

The arbitrator, called “referee” in our Code, files his 
award with the Clerk of Court and gives notice thereof 
to all narties. (§ 16-1705). 

The award may be set aside: 

1. Because of corruption or misconduct of the 
referee: 



s 


2. Because the referee exceeded his powers; 

3. Because the referee executed his powers so im¬ 
perfectly a final award was not made. (§ 16-1707, 
See Additional Statutes Involved). 

The award may be modified: 


1 . 

O 


*). 


Prior 
modified 
in i uea. 


For evident miscalculation of figures: 

If the award relates to matters not submitted; 
If the award is imperfect in form. (Idem.) 

to our Code of 1001. ihe award could: not be 
. it could only be confirmed, rejected or reeom- 
Morsc. Arbitration and Award. 330. 


The provisions of § 16-1707 are found in nearly all 
arbitration acts in the various states. When they or 
similar provisions appear in the statute, the courts con¬ 
sistently hold (1) that they cannot re-try the controversy 
before the arbitrator or referee, (2) that mere errors of 
judgment on the part of the referee will not support a 
motion to set aside an award and (3) that the award mav 
be set aside or modified only on the grounds enumerated 
in the statute. 

The courts do not look upon the award of arbitrators 
in the same light as the findings or decisions of trial 
courts or of referees or masters in chancery, unless the 
statutes of a state so provide. It is a universal rule that 
the awards of arbitrators cannot be set aside upon any 
grounds other than those specified in the arbitration 
statute. 

Where the parties to a dispute decide of their own 
accord to submit that dispute to arbitration, without 
restriction or condition, the award in the absence of 
fraud and mistake, is binding and conclusive on the par¬ 
ses. Usually, the courts will not review the findings of 
law and fact or substitute their judgment for that of the 
arbitrator. 
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Coni. Mill Co. v. Doughnut Corp., ISO Md. GG9, 374 
4S A. 2d. 447: Dorset) v. Jeojjrau, 3 H. »S: ATcIi. (Md) 
121; lug. v. State, S Md. 287, 294; Waller v. HV/fr. 1S7 
Md. 185. 193. 49 A. 2d 449. 


In the Matter of Wilkins, 1G9 X.Y. 494, 49G, 32 X.E. 
575: Motor Haulage Co. v. Internal. Brotherhood, etc.. 
71 X.Y.S. 2nd 352. 353, 272 App. T)iv. 382; Application of 
Bond. 3G X.Y.S. 2d 147. 154. 2d4 App. Div. 484. aff’d. 290 
X.Y. 901, 50 X.E. 2d 299: Wheat Export Co. v. Xeie Cen¬ 
tury Co.. 173 X.Y.S. 079. 685, 185 App. Div. 723, affd. 
227 X’.Y. 595. 125 X.E. 923: Eudickar v. Guardian Mutual 
L. Ins. Co.. 32 X.Y. 392. 400: Pine Street Realtif Co. v. 
Confrotdas. 253 X V S. 174. 177. 233 App. Div. 404. App. 
don. 258 X.Y. 309, 180 X.E. 354: Del met Eng. Corp. v. 
John A. Johnson Corp.. 45 X.Y.S. 2nd 913. 913, 237 App. 
Div. 410. affd. 293 X. Y. 353. 53 X.E. 2nd 223*. Perkins 
v. Giles. 50 X.Y. 228. 231-2. 


The Harthridge. (C.C.A. 2) 32 F. 2d 72. 73: Janies 
Richardson d Sous. Ltd., v. TT. E. Hedger Transp. Corp., 
(C.C.A. 2). 98 F. 2d 55. 57, cert. den. 305 F.S. 357. S3 
L. Ed. 423, 59 S. Ct. 357: West all v. Avery. (C.C.A. 4) 
171 F. 323, 330: .V. P. Swan Co. v. Stand. Chem. <f Oil Co., 
(C.C.A. 5) 253 F. 451. 455. 

Upingtov v. Coni. Ins. of X. Y.. 29S Ky. 210, 215. 157 
S. W. 2d 298: 

Springfield v. Walker, 42 Ohio 543, 54S. 

P. 0. S. of A. Hall Ass'n. v. Hartford Fire Ins. Co., 
305 Pa. 107. 116, 157 A. 259. 7S A.L.K. S99. 


Hatch v. Cole, 128 Wash. 107, 112, 222 P. 433, rehg. 
den. 130 Wash. 703. 226 P. 1119. 


The only grounds upon which an award may be va¬ 
cated or set aside are those set forth and defined in the 
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statute. An award cannot and will not be set aside on 
any other grounds. 

Phelps v. Wayne, Circuit Judge, 117 Mich. 35, 30, 75 
X.W. 94: Taylor v. Smith, 93 Mich. 160, 163, 52 X.W. 
118; Brush v. Fisher, 70 Mich. 469, 473, 3S X. W. 466; 
Cooper v. Andrews, 44 Mich. 94, 95, 6 X.W. 92. 

In re Pope Co-nstr. Co. v. State Highway Comm., 337 
Mo. 30. 32, 84 SAY. 2nd 920. 

Taylor v. Sayre, et al., 24 X.J.L. 647, 650, Deakman v. 
The Odd Fellows Hall Assn. etc.. 110 X.J.L. 304, 306, 
164 A. 256; Held v. Comfort Bus Lino Inc.. 136 X.J.L. 
64<). 641, 57 A. 2d 20. 


In the Matter of Wilkins. 169 X.Y. 494, 498: Raven 
Flee. Co. v. Lenzer. 302 X.Y. 188. 192, 97 X.E. 2d 746; 
Delaware County Dairies v. White, 75 X.Y.S. 2d 434. 438; 
Application of Bond. 36 X.Y.S. 2d 147, 154. supra: Spring 
Cotton Mills v. Buster Boy Suit Co.. 88 X.Y.S. 2nd 295, 
297. 275 App. Div. 196. 


Chair Co. v. Furniture Workers, 233 X.C. 46, 48, 62 
S.E. 2d 535: Cooney v. Parks . 212 X.C. 217. 218. 193 S.E. 
21: Bryson v. Higdon. 222 X.C. 17. 19-20. 21 S.E. 2d 836. 

Giamopoulos v. Pappos. 80 Utah 442, 449. 15 P. 2d 353. 


Boomer Coal and Coke Co., v. Osenton. 101 W.Ya. 683, 
693, 133 S.E. 381. 


We will now demonstrate that the court cannot review 
tliis award because the appellant has failed to show that 
any one of the three statutory grounds for setting the 
award aside exist. 

Our brief will now follow the form of appellant's. 
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IA 

It Was Not Error For the Referee’s Counsel to Take Part 

in the Hearing 

This case was heard by a referee under the provisions 
of § 10-1701 et seq., D. C. Code, 1940. At the start of 
the hearing it was agreed by all parties that the counsel 
of the referee could sit with the referee “as advisor", “to 
guide" the referee in regard to the rules of law and rules 
of evidence" and “to ask questions of the various wit¬ 
nesses” (94 A). 

The hearing took place over a period of nearly two 
and one-half years. The appellant never once objected 
to the procedure of which he now complains. The hear¬ 
ings started December 19, 194G and ended April IS, 1949. 
(119A). The award was not filed until December 20, 
1950. (72A). The present objection to the award was 
never made before the Referee nor to the trial court. It 
cannot be raised in this court for the first time. 

Unquestionably such objection was never made prior to 
the filing of the award. If appellant's present objection 
was of any importance, it should have been used to pre¬ 
vent the award. Davy's Errs. v. Fair. 11 U.S. (7 Cr.) 
171, 17(1, 3 L. Ed. 305, below. 

Failure of the appellant to make objection on this 
ground, before the award was filed, is a waiver of that 
objection. 

In Morse on Arbitration ami Award. 171, we find: 

The general rule is that by appearing and proceed¬ 
ing before the arbitrators, after having obtained 
knowledge of the incompetency or irregularity, the 
party waives and loses his right to avail himself of 
the objection to the validity of the award. Silence 
operates as acquiescence or condonation. To proceed 
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is to involve all concerned in loss of time and in ex¬ 
pense. and also to take the chances of a favorable 
presentation of the case and a decision in his favor. 
The party will not be allowed, after putting himself 
and others in such a position, to refuse to abide by 
a result which proves unsatisfactory to him. 

In Xcu'comb v. Wood, 97 U.S. 581, 583, 24 L. Ed. 1085, 
the court said: 


The objection that the arbitrators were not sworn 
was waived by the plaintiff in error by appearing and 
going to trial without requiring an oath to be ad¬ 
ministered. If the witnesses had not been sworn, 
the waiver of that defect under the same circum¬ 
stances would have been equally conclusive. Ed¬ 
wards. Referees, 107; Morse, Arbitration and Award, 
172: Maynard v. Frederic, 7 Cush. (Mass.) 247. 


ame effect: Firemen's Fund Insurance Co. v. 

>35. Cert. 

Ed. 1092. 55 S. Ct. 820. below. 


To the 
II 

Den. 295 U.S. 748. 79 T 


Flint Ilosieni Mills (C.C.A. 4) 74 F. 2d 533, 


I B 

The Referees Conclusions of Law Were Not Erroneous. 

The appellant asserts that “at least two of the Refer¬ 
ee's conclusions of law were clearly erroneous.'’ How¬ 
ever. under this heading, appellant attempts to show that 
the referee's conclusions of law are erroneous because 
they are not supported by the facts he heard. 

The award cannot be vacated or set aside on that 
ground. 

Tn United States v. Farr a gut, (1S74) S9 U.S. (22 Wall) 
40(5. 22 L. Ed. 879. an admiralty case was referred to 
arbitration by agreement of the parties. Fpon an adverse 
decision, the United States appealed from the judgment 
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of the Supreme Court of this District confirming the 
award. The following rule was laid down for arbitration 
cases, (89 U.S. 420): 

Where the award finds facts it is conclusive. Where 
it finds or announces concrete propositions of law, 
unmixed with fact, its mistake, if one is made, could 
have been corrected in the court below, and can be 
corrected here. Where a proposition is one of mixed 
law and fact, in which the error of law, if there be 
one. cannot be distinctly shown, the parties must abide 
the award. 

The award was also liable, like any other award, 
to be set aside in the court below, for such reasons 
as are sufficient in other courts. For exceeding the 
power conferred by the submission, for manifest mis¬ 
take of law, for fraud, and for all the reasons on 
which awards are set aside in courts of law or chan¬ 
cery. A motion was made in that court to set aside 
the award on the following grounds: 

(Six grounds are set forth.) 

A glance at these grounds will show that all of 
them, except the last, is an attempt to reopen the 
questions submitted to the arbitrators, because they 
had decided erroneously questions of pure fact, or of 
law and fact, in which the former was so mingled 
with the latter as to be inseparable. 

Applying these principles to the case before us, 
we think we are bound by the first statement of the 
award, that the capture was not a conjoint operation 
of the army and navy. There is no evidence here of 
any misapprehension of the law governing that ques¬ 
tion. and it must obviously have been one mainly of 
'.'act. and the award is. therefore, conclusive. 

The appellant also claims (Brief 16) that “the assign¬ 
ments made by the appellant were not in excess of his 
authority but were well within his natural and normal 
powers as the executive officer of the cor/many/* The 
assignments monthmed were assignments of negotiable in- 
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struments belonging to the corporation. The appellant 
overlooks the findings of the Referee on that point, (70A): 

* * * Mr. Stern in his testimony stated that on 
January 10, 1945, some two months prior to the time 
that he left the corporation, he made these assign¬ 
ments for the protection of the various individuals 
and in each instance he assigned paper in amounts 
greater than the amount alleged to be due the 
assignee. He attempted to explain this by stating 
that the assignees were entitled to profit. * * * Mr. 
Stern testified that lie collected money on the notes 
assigned and instead of turning over the money to 
the assignees, he kept it himself. (Yol. IS, page 57). 
"While under examination in an effort to glean some 
information concerning these assignments, Mr. 
Abram E. Stern was on many occasions vague, in¬ 
definite and impertinent. 

In view of the fuels before him. the Referee could not 
have found other than he did. 


It is established law that **a general agent charged 
with the management of a corporation is not authorized 
to dispose of its entire property in a single transaction, 
in the absence of special authority so to do.*' In re TF ll- 
Vunn P. Butler <0 Co.. (C.C.A. 1) 207 F. 705, 713. 

See Also: Fn,, f ; r. Blair. 139 U.S. 11S, 120, 35 L. Ed. 
104. 11 S. Ct. 470: Everett r. Mortpapc Co.. 214 X.C. 
77S 7S', 1 S.E. 2d 470: Pippins r. Linville. SO Md. 210, 
231, 3< A. 37: State A ’at. Bk. v. .John Moran Packing Co.. 
OS 111. App. 25. 39: Berman v. Thompson. SS Mo. App. 
02. 00: Electronic Development Co. r. Robson. 148 Xeb. 
520. 540, 2^ X.W. 2d 130; Pippins r. Fellinpcr. 318 Mich. 
398. 405. 28 X.W. 2d 273. 


There can be no legitimate contention here that appel¬ 
lant was authorized to assign the assets of this corpora¬ 
tion to his wife, son and daughter, Hanna Rose Alexan¬ 
der. A. Edwin Stern, Jr., and Adele Stern. 
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I B, 2 

The Referee Rendered a Proper Acount 

It is asserted by appellant that: “The Referee has 
ignored the outstanding checks of the Stern Company of 
Washington, exchanged by appellant for loans to the 
company, and has left this important element of the 
accounting unsettled' 7 (Br. 17). 

To the contrary, the referee did consider all of 
those items and concluded that appellant had no right 
to issue such checks and that such issuance was a fraud 
on the Stern Company (76A-79A). 

Appellant also claims (Br. IS), that the books and 
records of the Stern Company were so inadequately 
kept that the Referee could not make a finding. How¬ 
ever. the referee found that appellant was in sole charge 
of the affairs of the corporation from 1940 to 1945: that 
in apparent anticipation of his leaving, appellant removed 
many of the records of the corporation consisting of 
accounts receivable, notes, conditional sales contracts, etc. 
(74A): that the appellant assigned notes of the corpora¬ 
tion without authority, collected money on them which he 
retained and about which he refused to give the Referee 
information (74A, 77A); that appellant could have sup¬ 
plied information about the status of the corporation, of 
himself and the individual appellees, but the appellant 
exhibited a complete lack of candor or cooperation and 
refused to obey the orders of the Referee (73A): that 
during the time appellant kept or had the books k^pt 
they were incomplete, missing, poorly kept, hazv and 
mixed up. (95A. 101A-104A, 109A-112A). 

The appellant will not be allowed to conceal the 
accounts, records and books of the company and then 
complain that the award of the Referee is incorrect be- 
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cause* it does not show a balance struck as shown by 
proper books and records. 

When a party litigant refuses to furnish books and 
records for dollar and cent calculation, he cannot com¬ 
plain when the fact-tinder makes his calculations on other 
available evidence which supports the finding. 


In Pro ride nee Rubber Co. v. Goodyear, 7(i T/.S. (9 
Wall) 785. 19 L. Ed. 566, a suit was filed to enjoin the 
infringement of patents and for an accounting. The case 
was referred to a master to state an account. There 
were two companies involved. It appears ‘hat no sepa¬ 
rate account was kept as to the cost and profit of pat¬ 
ented and non-patented articles and that: “the business 
as to both was so intermingled and confused that ap¬ 
proximate results (of accounting) only were possible/’ 
(76 r.s. 80*2). The Court said. (76 T\S. S03): 


He (the master) refused to allow the profits due 
to the elements not patented, which entered into the 
composition of the patented articles. There may be 
cases in which such an allowance would be proper. 
This is not one of them. The manner in which the 
books of the Providence Company were kept renders 
such an account impossible as to the business done 
in their name. 

The conduct of the defendants in this respect has 
not been such as to command them to the favor of 
a court of equity. Tender the circumstances, every 
doubt and difficulty should be resolves against them. 
T.unton v. White. 15 Vesey, 432: Copeland v. Crane. 
9 Pickering. 79: Pcxter v. Arnold. 2 Sumner. 109: 
Miller v. Whittier. 36 Maine, 585. The allowance 
was oroperly denied. 

I, B. 3 


The Award to Celia Stern Was Proper 

Celia Stern testified that the merchandise taken over 
bv Abe Stern, acting for the corporation, was “worth 
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about $6,700, less than it cost me. I also gave my last 
$S00 to $900 in the bank and never got it back when I 
left.” (105A) 

She also testified that she had “something over $5,000” 
in the stock taken by the corporation. (100A) There is 
nothing contradictory there. 

The referee allowed Celia Stern $6,700. He did not 
allow her claim of the $800 or $900 advanced to the cor¬ 
poration. 

Celia Stern’s testimony was not denied. The appel¬ 
lant was a competent witness as to the value of Celia 
Stern's merchandise, which he took. Yet he did not deny 
her claim in the amount of $6,700. 

The finding of the Referee on that point is supported 
by competent evidence. It is a finding of fact which can¬ 
not be disturbed by the Court. 

I, c 

The Form of the Referee’s Report 

The statute (§16-1707) does not require the referee to 
state the findings of fact and the conclusions of law, 
separately. The award of the referee announced mixed 
propositions of law and fact. In such case, the error of 
law, if any, must be “distinctly shown”. United States 
e. Farra(pit, 89 U.S. 406, 420, above. This, appellant 
has not done. 

However, appellant cannot urge this error now, be¬ 
cause he did not raise the point in the trial court. (S5A) 

Moreover, although the findings of fact and conclusion 
of law are not set apart, they are sufficiently distinguish¬ 
able for appellant to recognize them one from the other, 
because he complains in his brief, p. 14, that: “At least 
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two of the Referee's conclusions of law were clearly 
erroneous." 

in any event, § 16-1707, D. C. Code, 1940, provides that 
the award may be modified, if it is imperfect in form. 
Consequently, the award cannot be set aside for failure 
to state separately the findings of fact and conclusions of 
law. 

The appellant has not asked for modification. 

Consequently, this claim of error should be denied. 


I, D 

The Alleged Bias and Prejudice of the Referee 

The appellant charges bias and prejudice against die 
Referee. The alleged bias and prejudice of the arbi¬ 
trator were known to the appellant long before the award 
was made and filed. Failure to complain of known fraud 
before the award, is a waiver of the alleged error. Morse, 
Arbitration and Award. 171. Xewconib v. Wood . 97 U.S. 
581. 5 <3. above: Davy's Err. r. Fair. 11 U.S. (7 Cr.) 171, 
173. above. 


In Firemen's Fond Ins. Co. r. 
(C.C.A. 4) 74 F. 2d .133. 535. cert. 
L. Ed. 1692. 55 S. Ct. S26. the court 


Flint Hosiery Mills. 
den. 295 U.S. 748. 79 
said: 


* * * the general rule is that one who proceeds 
with an arbitration with knowledge of facts indicat¬ 
ing bias on the part of an appraiser waives the dis¬ 
qualification. and may not thereafter use it as a basis 
for setting aside the award. Thomajanian v. Oda- 
biskian. 272 Mass. 19. 172 X.E. 232, 47 L.R.A. (X.S.) 
note. p. 342. Duvall v. Sulzner (C.C.) 155 F. 910; 
Commonwealth Tobacco Co. v. Alliance Insurance 
Co.. 238 Mass. 514. 516, 131 X.E. 213: Chicago. R. I. 
& P. R. Co. v. Union P. R. Co., (C.C.A.) 254 F. 235, 
238. 

See also: First Xat. Bk. v. Cl-ay. 231 Iowa 703, 715-6, 
2 X.MT. 2d 85: Hatch v. Cole. 128 Mash. 107, 112, 222 P. 
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463, rehig. den. 130 Wash. 706, 226 P. 1119; Cecil v. 

Bank of America, etc., . Cal. App., 236 P. 2d 40S, 

409, 411. 

II 


This Court Has No Authority to Reject the Award and 

to Appoint a Receiver 

The appellant and appellees agreed, oi‘ their own ac¬ 
cord, to submit to the referee their dispute as to the 
necessity of a receiver for the corporation. 

The Referee’s finding of fact thereon is clear and to 
the point. (74A). 

Neither the trial court, nor this court, can set aside 
or reject those findings. They are conclusive. 

This is not an equity case where this court can grant 
the relief now requested by the appellant. 

The relief which this court can grant to appellant in 
respect to setting aside the award is prescribed by 
statute, § 16-1707, D. C. Code, 1940. The award may be 
set aside only on any one of three grounds. It may be 
modified only on any one of three grounds. The general 
equity powers of this court are limited by the provisions 
of § 16-1707. 

CONCLUSION 

The appellant has failed to show any ground for vaca¬ 
tion or modification of the Referee’s award. The judg¬ 
ment in this case must be affirmed. 

Respectfully submitted, 

John H. Burnett 
600 F St., N. W., 
Washington, D. C. 

Attorney for Appellees 
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I. Introduction— 

The Appellant submits herewith its reply to the princi¬ 
pal arguments raised in the Brief of the Appellees. 

II. Abram E. Stem Had Authority to Make the Assign¬ 
ments and/or Collections Here in Question. 

A. The Referee Erroneously Found That as Mat¬ 
ter of Laic the Appellant Did Not Have Author¬ 
ity to Make the Assignments and/or Collections. 

Abram E. Stern, appellant, was President and General 
Manager of the Stern Company of Washington, D. C. 
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until the early part of 1945. Shortly before he withdrew 
as an officer of this corporation, he made a number of 
assignments of notes and conditional sales contracts to 
persons whom he alleged to be creditors of the corpora¬ 
tion. The "Referee made the following statement with re¬ 
spect to this transaction, which appears at page 76-A of 
the Joint Appendix: 

'‘The Referee finds from all of the evidence that there 
was no authority and law for these assignments and 
that Mr. Abram E. Stern exceeded his authority. ” 

The "Referee expressly declined to make any findings 
with respect to whether or not the assignees of these notes 
and conditional sales contracts were bona fide creditors 
of the Stern Company of Washington, D. C. His state¬ 
ment in this regard, which is quoted below, appears at 
Page 7fi-A of the Joint Appendix: 

‘•This "Referee feels that he is not called upon to de¬ 
cide the validity of these claims, since these persons 
are not parties to this action and are not included in 
the reference.” 

The "Referee made this further statement which appears 
at Page 79-A of the Joint Appendix: 

“Because of apparent lack of jurisdiction, your Ref¬ 
eree takes no position on the claims of the persons 
enumerated above ...” 

The sole basis, therefore, of the judgment against 
Abram E. Stern for the assignment and/or collection of 
notes and accounts receivable was that he did not have 
as a matter of law authority to make these assignments 
and 'or collections on behalf of bona fide creditors of the 
corporation. 
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B. The President and General Manager of a Cor¬ 
poration Has Authority to Do AU Acts Ordinary 
and Necessary in the Conduct of Business. 

In the case of Russell v. Washington Savings Bank, 23 
App. D. C. 39S (1904), the Court made the following state¬ 
ment at page 407: 

“. . . the president and other officers, and not the 
board of directors, are those who are usually brought 
into contact with third persons in the conduct of the 
business of the organization: and custom and usage, 
and the necessities of the social order, demand that 
these executive officers should be regarded as entitled 
to bind the organization in all matters which such 
organizations are accustomed to transact . . 

This case supplements those which appear at pages 16- 
17 of the Brief of Appellant and states the general rule 
in force in this jurisdiction. There seems little question 
but that this procedure complained of had been the cus¬ 
tom and practice of the managing officers of the Stern 
Company for a period of several years. 

Mrs. Hazel White, who was bookkeeper for the corpora¬ 
tion for the period, 1935 to April 1942 (J.A. Page 120A 
et seq.) testified that Mrs. H. Rose Alexander, wife of the 
Appellant, regularly loaned money to the corporation, that 
these loans were deposited in the corporation’s bank ac¬ 
count and that in consideration Mrs. Alexander was given 
checks of the Stern Company of Washington under an 
agreement that these checks would not be cashed (J.A. 
Page 120A et seq.). 

Mrs. Vivian Cohn, who was also a bookkeeper for the 
Stern Company of Washington, gave similar testimony 
(J.A. Page 120A et seq.). 

Mr. Abram E. Stern’s own testimony in this regard is 
quoted below. This testimony appears at Page 120A et 
seq. of the Joint Appendix. 


4 


BY MB. FISCHER: 

Q Mr. Stern. I have a series of checks issued by 
the Stern Company to Madame Bose or Mrs. Bose 
Alexander for a period of time running from 193S 
through 1942. together with attached checks siemed bv 

V- ' C? _ • 

Bose Alexander, Sadie Nachman, and Madame Bose, 
H. Bose Alexander, etc.: and explain what those 
checks are. 

A Those are checks of the Stern Company that 
were driven to Madame Bose. Mrs. H. Bose Alexan¬ 
der. Sadie Nachman, in payment for checks that they 
<rave the Stern Company, and each one is attached, 
show that they have been paid and that they are not 
a liability of the Stern Company. 

Q In other words you borrowed money for the 
Stern Company as per the checks and the checks are 
attached to the checks of the Stern Company? 

A That is rierht. Their checks are all made pay¬ 
able to the Stern Company and were deposited in the 
bank in the circulating account. Each and every one 
shows the stamp. In lots of cases we had to take 
them in to Mr. Goldman and had them cashed before 
we deposited them in the bank. 

Q T show you another batch of checks of the Stern 
Company. Attached to them are checks of Bose 
Alexander, Sadie Bose Nachman, and Hannah Bose 
Alexander. President and Treasurer respectively, and 
checks by Madame Bose, on various banks in the Dis¬ 
trict of Columbia, including the Washington Loan 
and Trust Company, the Hamilton National Bank, 
and the Columbia National Bank, and ask if you will 
kindlv identifv those checks and state what thev were 
for. 

A These were for checks driven by Hannah Bose 
Alexander, Mrs. Sadie Nachman, and Madame Bose 
to the Stern Company. They were deposited to the 
credit of the Stern Company. Some of them here, I 
notice, are payable to 4 ‘Cash” and endorsed by 
Frances Koven and marked that they are “to repay a 
loan that we made to Abe Stern,” and sicmed to H. 
Bose Alexander. 

Q Do they all represent moneys loaned to the 
Stern Company? 



5 


A They represent money that was advanced to the 
Stern Company. 

Q Advanced to the Stern Company by these vari¬ 
ous people? 

A That is right, and they have been paid. 

Q And they have been paid? 

A Yes, sir. 

Q Was that a series of transactions that ran over 
a period of years, that is shown by those checks from 
1937 on ? 

A T think from 1936. 

Q In other words, your testimony would be to the 
effect that you borrowed money for the Stern Com¬ 
pany from them over a long period of time, running 
from approximately 1936? 

A That is right. 

Q In continuous transactions? 

A That is right, almost nine years. 

Q And you continued up to 1945? 

A That is right. 

The above testimony establishes the pattern of financ¬ 
ing the Stern Company of Washington and one of the 
methods for giving security for funds advanced to the 
corporation. The appellees in their pleadings have ad¬ 
mitted much of which they now contend is still at issue. 1 

The appellees in their Answer to the original complaint 
admit that the practice of “check-kiting” was regularly 
employed by the appellant (J.A. Page 50A): that Mrs. 
Helene Stern, mother of the litigants, received fifty con¬ 
ditional sales contracts in consideration for money loaned 
to the corporation (J.A. Page 57-A) and that Celia Stern, 
herself, had an agreement with the corporation whereby 
notes and conditional sales contracts could be sold to her 


1 As between the parties’ admissions in pleadings are conclusive. 
Bollock r. Hooper . 146 U.S. 363 (1892): 

Atemus v. Tnlmndge . 58 F 2d 874. 61 App. DC 148. Cert, de¬ 
nied 287 U.S. 614. 77 L. Ed. 533 (1932): 

Banks v. Torre, 56 A. 2d 52 (Mun. App. D.C. 1947). 
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in exchange for advances to the corporation (J.A. Page 
5S-A). 

In view, therefore, of the financial difficulties of the 
corporation, the need for regular borrowing and the prac¬ 
tice of giving in exchange for loans either checks of the 
corporation or the notes and conditional sales contracts 
of its customers, this Court should rule that as a matter 
of law the "Referee was in error when he found the ap¬ 
pellant without authority to make the assignments and/or 
collections here at issue. 

C. Xone of the Cases Cited by the Appellee With 
Respect to This Matter is in Point. 

Appellees have argued at page 14 of their Brief that it 
is established law that a general agent is not authorized 
to dispose of the corporation’s entire property in a single 
transaction in the absence of special authority. This is a 
proposition with which appellant sees no reason to dis¬ 
agree because the question here involved is not whether a 
President and General Manager could dispose of a cor¬ 
poration's entire property but rather whether he could 
assign a small portion of its assets to bona fide creditors 
in satisfaction of legitimate obligations.* 

Indeed, none of the cases cited by Appellees at page 14 
of the Brief are in point: 

1. In re William P. Butler <f* Co. 207 F. 705 (CCA 1, 
1013). involved the conveyance in effect of all the cor¬ 
porate property to a Receiver. 


- The appellees have admitted that the Stern Company of Wash¬ 
ington had inventory in the value of approximately $40,000: owned 
land with a value for taxation purposes in excess of $77,000: and 
that even after the assignment of the notes and conditional sales 
contracts here at issue, the corporation could easily continue oper¬ 
ations. (J.A. Pagre 44-A. 55-A-56-A) 
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2. Fog v. Blair, 137 U. S. 118, 35 L. Ed. 104 (1891), 
involved an action by a creditor of a railroad against a 
shareholder who allegedly did not pay full value for his 
stock. The Court held that unpaid stock subscriptions 
are a trust fund for its creditors and that a corporation 
by its Directors could not dispose of corporate assets to 
the prejudice of creditors. 

3. Everett v. Mortgage Co. 214, X. C. 778, 1 S. E. 2d 
476. involved an alleged fraudulent conveyance in the 
transfer of all of a corporation’s assets to one who was 
not a bona fide purchaser without making provisions for 
the payment of creditors. There was no question in this 
case as to the authority of the officers to make the trans¬ 
fer. 

4. Pig gins v. Fellinger. 318 Mich. 398, 28 X. W. 2d 273, 
involved an action by a "Receiver of a corporation to set 
aside a transfer of property by the President of a corpo¬ 
ration to said President and another business associate. 
The Receiver argued that the action was a breach of 
fiduciary duty. This case was controlled by the corpo¬ 
rate By-Laws which specifically provided that the com¬ 
pany should not be obligated financially by any one of its 
officers for an amount in excess of $50 without the ap¬ 
proval of the Board of Directors. 

5. State Xafioval Bank v. John Moran Packing Co.. 68 
Ill. App. 29 MS96). involved an action to foreclose on a 
mortgage and a defense that the mortgage was invalid 
because infer alia it constituted an unlawful preference, 
since the corporation was insolvent. These facts alone 
distinguish it from the case at issue. The Court therein 
held as follows: 

“In this State it has long been the rule that the 
President of a corporation is presumed to have au¬ 
thority to transact for the corporation business of 
an ordinary nature arising in the routine of affairs. 
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such an custom or necessity has imposed on the of¬ 
fice/’ (Page 39) 

G. Degman v. Thompson. SS Mo. App. 62, could not be 
located in the Library of Congress and its applicability to 
this case cannot be ascertained. 

7. Electronics Development Co. v. Robson. 14S Xeb. 
526. 2S X.W. 2d 130 (1947). involved this situation: The 
managing officers of a corporation without specific au¬ 
thority entered into a contract with a partnership in which 
they were principals whereby the partnership acquired 
all the facilities of the corporation. The result of such 
arrangement was to terminate the operation of the cor¬ 
poration for the period of the contract. The Court held 
that such contract was not within the scope of the au¬ 
thority of the managing officers. 

8. Harhlcn v. LgnviUe. 86 Md. 210. 38 A. 37 (1S97) 
involved the transfer by the President and General Man¬ 
ager of aU the corporate assets within his control to sat¬ 
isfy the debts of one creditor as against another creditor 
who sought to attach the goods transferred. 

The cases relied upon by the Appellees in support of 
the proposition that the President and General Manager 
of the Stern Company of 'Washington. P. C. could not 
assign to bona fide creditors a fraction of the assets of a 
solvent corporation are entirely without weight. Of the 
eight cases relied upon by the Appellees, one could not 
be located, one involved the authority of Directors as dis¬ 
tinguished from a President, three involved the transfer 
of nil corporate assets, and three involved transfers that 
were considered either fraudulent conveyances or prefer¬ 
ences. Xot one of the case* is authority for the rule of 
law relied upon by the "Referee. 
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HI. Since the Referee Admittedly Rendered an Incom¬ 
plete Report, it Should be Ruled Invalid by This 
Court. 

The Appellees contend that the Appellant’s apparent 
disability to furnish complete and accurate records make it 
necessary to resolve all doubts against him. Such conten¬ 
tion is invalid for two reasons: 

In the first place, Hyman Stern was the Secretary- 
Treasurer of the Stern Company of Washington, D. C. 
throughout the period investigated by the Referee. Flet¬ 
cher on Corporations (Permanent Edition) Section 636 
states that generally a Secretary’s duty is to make and 
keep all the corporate records. At Section 654 this same 
authority states that the Treasurer of the corporation 
ordinarily and customarily receives and keeps the monies 
of the corporation and disburses them as he may be au¬ 
thorized to do. The failure of Hyman Stern to exercise 
properly the obligation of the office which he held, through¬ 
out which period he received compensation as an officer, 
removes whatever standing he might otherwise have had 
to ask a court of equity to place the blame for faulty 
bookkeeping on the Appellant. 

Tn the second place, it was the complaint of the Ap¬ 
pellees that initiated the accounting against Abram E. 
Stern and it is their obligation to assume the burden of 
proof in connection with the allegations they have made. 
Tn the absence of any wrong-doing by Appellant, the vaga¬ 
ries of the corporation’s bookkeeping system should not 
bp resolved against him but should rather be interpreted 
as the inability of the Appellees to prove the allegations 
which thev have made. 


IV CONCLUSION 


For the reasons discussed in the original and this Reply 
Brief, the appellant requests that the judgment of the 
lower Court be reversed and that this Court either direct 
the appointment of a Receiver or remand with instruc¬ 
tions for a new reference. 

Respectfully submitted, 

A. L. Wheeler 
Jerrold Scoutt, Jr. 

Attorneys for Appellant 

October 28. 1952 
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PETITION FOR REHEARING 

The appellant, by his attorney of record, petitions the 
Court to grant a rehearing in the above entitled cause, 
and upon rehearing and further consideration hereof that 
the judgment entered herein on November 2S, 1952, be 
reversed and entered in favor of petitioner, and for 
grounds of this petition states as follows: 

1. That the judgment entered by the District Court 
of the United States for the District of Columbia, which 
was affirmed by an order of this Court, is based upon 
transactions which occurred between approximately three 
and six years subsequent to the pleadings which insti¬ 
tuted this cause. Since these transactions were subse¬ 
quent to the pleadings, the recommended findings by the 
Referee were outside the scope of his authority and in 
excess of his powers; accordingly, the decree of the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia accepting the recommendations of the Referee 
should be set aside as has been requested. See: 16 DC 
Code 1707. 
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2. That the pleadings in this case were filed in the 
Fall of 1942: 

(a) The Bill for Receiver was filed on August 19, 1942 
(JA p. 2A); 

(b) The Joint and Several Answer and Counter-Claim 
and Cross-Claim was filed on September 14, 1942 
(JA p. 16A): 

(c) The Answer of Abram E. Stern to the Cross-Claim 
and the Counter-Claim of the Defendants was 
filed on October 15, 1942 (JA p. 65A). 

3. That the reference to the Auditor on December 
10. 1945, was made ‘‘in regard to issues disclosed by all 
pleadings filed herein”. (JA p. 89A), and the order 
entered by stipulation referring this matter to a Referee 
on May 31, 1946. also provided for the hearing and de¬ 
termination of all issues of law and fact raised by the 
pleadings. (JA p. 90A) 

4. That the Referee's Report filed on December 20, 
1950 contains a section entitled “Moneys Due The Cor¬ 
poration by Abram E. Stern’’ (JA p. SOA). The trans¬ 
actions which were the basis for the alleged obligations 
of Abram E. Stern to the corporation occurred between 
approximately three and six years subsequent to the 
pleadings which should have been the basis for the hear¬ 
ing before the Referee. 

5. That the appellant’s (plaintiff below) motion to set 
aside the Referee's award, which was filed on January 
5, 1951, specifically objects that the Referee exceeded the 
powers granted to him and reached conclusions on mat¬ 
ters which were not submitted. (JA p. S5A) Supplement 
to Points and Authorities in Support of Motion to Set 
Aside Referee's Report, filed January 26, 1951, elaborates 
on the contentions noted in the aforementioned Motion 
(JA p. 127A) 
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G. That the Memorandum Opinion filed by the District 
Court for the District of Columbia on December 7, 1951 
specifically notes that appellant (plaintiff below) had 
objected to the Referee's award because he had exceeded 
his powers and reached conclusions on matters not sub¬ 
mitted. (JA pp. 90-91A) 

7. That counsel for appellant argued to this Court 
that the decision of the Court below must be set aside for 
the following reasons: 

(a) That the transactions which were the basis for the 
alleged debt of appellant to the corporation oc¬ 
curred subsequent to the pleadings in this cause 
and could not properly have been within the scope 
of the reference to the Referee. 

(b) That the uncontroverted facts recited above estab¬ 
lish that the Referee in making his award exceeded 
his powers and that therefore judgment entered on 
the basis of his award must be set aside pursuant 
to the terms of Title 16, Section 1707, DC Code. 

8. That the per curiam decision of this Court states 
as follows: 

‘‘The award of a Referee or arbitrator may be va¬ 
cated or modified only on the grounds clearly speci¬ 
fied in the statute. No showing of the existence of 
these grounds having been made, we see no reason 
to disturb the judgment of the District Court.” 

There was no discussion whatever in the opinion of 
this Court of the argument recited above that the trans¬ 
actions which were the basis for the Court’s determina¬ 
tion were not even properly before it for determination. 

WHEREFORE, appellant respectfully requests a re¬ 
hearing limited to the above described question in order 
that a just determination may be made in this case. The 
appellant requests further that the judgment of this 
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Court entered on November 28, 1952, be reversed and 
entered in favor of Petitioner. 

Respectfully submitted. ^ 


(/Jerrold Scoutt, Jr. ^ 
Wheeler & Scoutt 
911 Sheraton Building 
Washington 5, D. C. 
Telephone: STerling 3-0030 

CERTIFICATE 

I herebv certifv that this Petition for Rehearing is 
presented in good faith and not for the purpose of delay. 


XJerrold^ C ox?tt7Jr. ^ 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Petition 
has been delivered to the attorney of record for the ap¬ 
pellees in this cause. ^ r\ 

/^rroldScoutt. Jr. * 





No. 11,335 


BRIEF FOB APPELLANT AND JOINT APPENDIX 








No. 11,335 

STATEMENT OF QUESTIONS PRESENTED 


The following questions are raised by this appeal: 

(1) In a case involving a bill for receiver and a counter¬ 
claim for an accounting referred to a referee, was it 
proper for the referee 

(a) to delegate some of his powers to an attorney 
engaged by him to advise on matters of law, 

(b) to allow his counsel to exceed the authority dele¬ 
gated by the referee so as to constitute an out¬ 
right usurpation of the basic functions of a 
referee? 

(2) Under a reference “to hear and determine the 
issues of law and fact involved in this cause” was the re¬ 
port of the referee a satisfactory basis for judgment when 
it contained erroneous conclusions of law, failed to settle 
conclusively the whole matter referred, and was admittedly 
based upon incomplete books and records and self-contra¬ 
dictory testimony? 

(3) Did the referee's report conform to the statute 
under which the reference was made (D.C. Code, Title Id, 
Sec. 1701 et seq.) and to generally accepted principles of 
law when it failed to state separately conclusions of fact 
and conclusions of law and when it contained, in addition 
to findings of fact and law, extraneous matter such as 
comment, surmise, and repetition of a portion of the 
evidence? 

(4) Was the Referee's report influenced by bias and 
prejudice ? 

(5) Should this court, in the exercise of its powers as 
appellate court in an equity cause, grant the relief sought 
by the appellant in his original bill or should it merely 
reverse and remand the case to the court below for further 
proceedings? 
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Hmtpfc States (Eourt of Appeals 

Fob the District of Columbia Circuit 


No. 11,335 


Abram E. Stern, Appellant 


v. 

The Stern Company of Washington, D. C., et al., 

Appellees 


Appeal from a Judgment of the District Court of the 
United States for the District of Colombia 


BRIEF FOR APPELLANT 

JURISDICTION OF THE COURT 

In the District Court of the United States for the Dis¬ 
trict of Columbia, this action consisted of a Bill for 
Receiver and a cross and counter claim for an accounting 
involving an amount in exeesss of $3000, exclusive of costs 
and interest. The matter was referred to and heard by 
a Referee under the provisions of the Act of Mar. 3, 1901, 
31 Stat. 1254, eh. 854, Sec. 412, as amended by the Act of 
June 30, 1902, 32 Stat. 530, eh. 1329, District of Columbia 
Code (1940 Edition) Title 16, Sec. 1701 et. seq. 

The jurisdiction of this Honorable Court is based upon 
the Act of June 25, 1948, C. 646, 62 Stat. 929, U.S.C. Title 
28, Sec. 1291. 





SUPPLEMENTAL STATEMENT OF THE CASE FOR 
BRIEF OF THE APPELLANT 


This action was begun in August, 1942, by the appel¬ 
lant, Abram Stern, plaintiff below, who filed a Bill for 
Receiver in the District Court of the United States for 
the District of Columbia, naming his brother. Hymen 
Stern, his sister. Celia Stern, and the Stern Company of 
Washington as defendants, now appellees. (J.A. p. 2A) 
The corporation is owned in equal parts by Abram, Hy¬ 
men, Celia Stern. (J.A. p. 39A) It was formed in 1925 
as the successor to a previously unincorporated family 
enterprise engaged in the restaurant and store equipment 
business. (J.A. r>. 20A) At the time of the corporation’s 
inception. Holme Stern, the mother of Abram, Hymen 
end Celia Stern, had been the dominant figure in the 
business and was assigned fifty-one shares of the one 
hundred shares of authorized capital stock of the cor¬ 
poration. Twenty-three and one-half shares each were 
issued to Abram and Hymen Stern, the remaining two 
shares being issued to non-members of the familv to 
qualify them for membership on the board of directors. 
(J.A. p. 31A) These two shares of stock were subse¬ 
quently lost and are of no relevance to this case. The 
original officers of the corporation were: Helene Stern, 
President: Abram Stmn, Vice-President: and Nathan 
Capton. Secretarv. Subseouently Hymen Stern was 
elected Secretary-Treasurer, the other officers remaining 
unchanged until the death of Helene Stern in 1940. (J.A. 
p. 2SA) It was agreed at a stockholder’s meeting held 
in 1927 that Helene Stern, Hymen Stem and Abram 
Stern should each have a salary of $125 a week. (J.A. 
p. 34A). 

The conduct, operation and management of the cor¬ 
poration was largely in the hands of the appellant and 
the appellee Hymen Stern, from 1925 until 1936 (J.A. 
p. 21 A) when Hymen Stem ceased active participation 
in the business and opened a restaurant business of his 


3 


% 


own, utilizing, by his own admission, an unascertained 
amount of fixtures which he took from the Stem Com¬ 
pany of Washington without making payment therefor. 
Hymen Stern later sold this restaurant, and in 1940, he 
moved to Norfolk, Virginia where he operated and still 
operates a business similar to the Stern Company of 
Washington which he and his sister, appellee Celia Stem, 
inherited from another brother, Max E. Stern. 

In 1940, Helene Stern died, bequesting 33 shares of 
stock in The Stern Company of Washington to Celia 
Stern, and nine shares each to Abram E. Stern and Hy¬ 
men Stern. (J.A. p. 56A-57A) From that time to the 
present, the ownership of the Stern Company of Wash¬ 
ington has thus been about evenly divided among the 
parties to this case. (J.A. p. 39A) 

In 1941, the corporation sold certain real estate, net¬ 
ting approximately twenty-eight thousand dollars, which 
sum. instead of being paid to the corporation was de¬ 
posited in a special account in the National Bank of 
Washington to the credit of Abram, Hymen and Celia 
Stern (J.A. p. 44A) under an arrangement whereby no 
checks could be charged against the account unless signed 
by all three. Shortly thereafter, when the corporation 
was in need of funds, the three parties agreed that 
Abram Stern could withdraw $5,000 for the use of the 
Stern Company in exchange for Hymen Stern’s being al¬ 
lowed to withdraw $5,000 for a loan. (J.A. p. 79A) 

The business relationship of Abram Stern and Hymen 
Stern had, for a period of many years, been characterized 
by controversy, bickering and an inability to agree on 
matters of business policy. (J.A. p. 21 A) Their quar¬ 
rels had been a basic cause for the incorporation of the 
business in 1925 and played a large part in the with¬ 
drawal of Hymen Stern from the business in 1937. (J.A. 
p. 36A) After the death of the mother, Helene Stern, 
Abram Stern realized that when the stock which hi*; 
mother had left to all three of the children was distrib- 
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uted, the majority control of the corporation would pass 
to Hymen and to Celia, who sided with her brother 
Code, 1940 Edition with full power and authority to hear 
and determine the issues of law and fact involved in this 
cause. (J.A. p. 90A) 

Hymen in the intra-family quarrels. He feared that 
their animosity would result in his being forced out of 
the active management of the corporation and that his 
financial interest therein would be endangered. Accord¬ 
ingly, he brought a Bill for Receiver in which he al¬ 
leged that the continued hostility of Hymen and Celia 
Stern, their indifference to the financial plight of th£ 
corporation, their interference in the management of the 
corporation, and their actions with respect to tying up 
certain funds of the corporation which could not be used 
without their acquiescence and which were urgently need¬ 
ed by the corporation made continued operation of the 
business no longer possible. He also alleged that he had 
been forced to borrow funds from relatives and friends 
to meet the needs of the business and that the corpora¬ 
tion owed him at least $3340 in back salarv. The bill 
prayed for the administration and disposition by the 
Court of the property and assets of the corporation. 
(J.A. p. 11A-12A) 

Appellees Hymen and Celia Stern filed an answer to 
the Bill for Receiver and also filed a Counter Claim and 
Cross Claim demanding an accounting from Abram Stern 
for his management of the corporation and its assets. 
(J.A. 16A-64A) There were numerous conferences among 
the parties in an effort to reach a settlement, but to no 
avail. The case was then referred to the Auditor of the 
Court on December 10, 1945, to state the account and 
report the result of his findings to the court. (J.A. p. 
S9A) Thereafter, certain demands for the posting of 
large sums of money were made by the auditor, to which 
none of the parties agreed, and by stipulation of the 
parties dated April 22, 1946 and by an order of the 
Court dated May 31, 1946, the case was withdrawn from 
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the Auditor and a reference was made to Hymen Gold¬ 
man under Title 16, Section 1701 et. seq. of the D. C. 

In 1945, the shares of stock in the corporation be¬ 
queathed by Helene Stern having been distributed to the 
legatees, a stockholder’s meeting was held at which 
Hymen Stern was elected President and Celia Stern was 
elected Secretary-Treasurer. Abram Stern was not 
elected to any office and on March 15, 1945, he withdrew’ 
from active management of the company and has not 
participated in its affairs since. (J.A. p. 74A) Shortly 
after his withdrawal, he went into business for himself 
on Fourteenth Street in Washington trading as the Stem 
Equipment Co., Inc. Hymen Stern, although the titular 
head of the Stem Company of Washington, has continued 
to reside in Norfolk and has rendered advice to the 
company by telephone. He, and Celia Stern, who is ac¬ 
tually running the company, have each drawn a salary of 
$100 a week. 

The hearings under the reference were commenced in 
December, 1946. Although the terms of reference in¬ 
cluded the hearing and determination of the issues of lav 
and fact involved within the scope of the pleadings, 
(J.A. p. 90A) the hearings were conducted on the sole 
point contained in the appellees’ cross and counter claims, 
namely, the accounting demanded of the appellant, Abram 
Stem. The parties were, in effect, reversed, the defend¬ 
ants below* first making their case and the plaintiff below- 
defending himself against their allegations. Conflicting 
evidence was given by both sides. (J.A. p. 73A) From 
this mass of evidence, the following uncontroverted facts 
can be adduced: Throughout most of the history of the 
Stem Company of Washington, it w-as in financial diffi¬ 
culties of varying degrees of seriousness. The appellant 
had been forced to resort to the practice of kiting checks, 
first with his mother during her lifetime and afterwards 
with other members of his family and friends. These 
transactions usually w-ere accomplished by means of the 
lenders advancing either cash or a check to the Stem 
Company in exchange for which they w-ere given checks of 
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the Stern Company of even amount which, it was under¬ 
stood. were not backed by sufficient funds and were to be 
held as security by the lenders. (J.A. p. 76A) Upon 
Abram Stern’s beina: forced out of the management of 
the Stern Company, he took with him certain promissory 
notes and conditional sales contracts representing amounts 
due the Stern Company from its vendees, some of which 
he assigned to these lenders in satisfaction of the out¬ 
standing, un-cashed checks. Some of them he assigned 
to himself in satisfaction of salary he had been unable 
to collect durinsr the lean vears and for monevs he had 

V- • • 

advanced the corporation. The books and records of 
the Stern Company over the entire period of its existence 
are admitted to be incomplete and inaccurate and there 
was no way to determine from such records (i) the 
actual value of the notes and conditional sales contracts 
as of the time they were taken from the company or (ii) 
the amounts advanced to the companv bv Abram Stern’s 
family in payment of which the notes were assigned. 
(J.A.' p. 25A, 73A. 95A. 101A, 102A, 103A, 104A, 109A. 
110A, 111A, 112A) There was also evidence to the ef¬ 
fect that before Abram Stern left the Stern Company 
of Washington he had personally received payments on 
transactions involving the Stern Company which he 
claimed were due him for back salary and monevs ad¬ 
vanced the company. An examination of the books, rec¬ 
ords and miscellaneous data of the Stern Company was 
made by a Certified Public Accountant employed by the 
Referee and his report is attached to the Referee’s award. 

The Referee’s report was submitted to the Court in 
December. 1950. The award (i) denied the application 
for receivership and the claim of Abram Stern for back 
salary: (ii) denied the claim of Hymen Stern for back 
salary and found him indebted to the corporation in the 
sum of $5,000: (iii) denied the claim of Celia Stern for 
back salary but found the corporation indebted to her in 
the amount of $6700 for merchandise turned over by her 
to the corporation for which she had never been reirn- 
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bursed: and (iv) found Abram Stern indebted to the cor¬ 
poration in the amount of $32,836.S5 arising out of the 
assignment to himself of and subsequent collection on 
notes and conditional sales contracts of the Stern Com¬ 
pany. (J.A. p. 72A-84A) No disposition was made of 
the outstanding checks of the Stern Company of Wash¬ 
ington which had been issued in exchange for loans made 
to the company and which are still outstanding. The 
appellant moved to set aside the Referee’s award, (J.A. 
p. 85A) which motion was denied, (J.A. p. 91A) and 
judgment was entered in accord with the Referee’s re¬ 
port. (J.A. p. 91 A) Subsequently, Abram E. Stern tiled 
a timely notice of appeal to this Honorable Court in 
support of which this brief is respectfully submitted. 
(J.A. 93A). 

RELEVANT STATUTES 

1. Act of Mar. 3, 1901, 31 Stat. 1254, ch. 854, Sec. 412, as 
amended by the Act of June 30, 1902, 32 Stat. 530, 
ch. 1329, D.C. Code, Title 16, Sec. 1701. 

“By consent of the attorneys or solicitors on both 
sides, manifested by written stipulation, any common- 
law or admiralty or equity cause pending in the Dis¬ 
trict Court of the United States for the District of 
Columbia, except suits for divorce or nullity of mar¬ 
riage, or suits wherein any party to be affected by the 
result is an infant, idiot, or lunatic, may be referred 
for trial, upon the issues of law and fact therein in¬ 
volved, by an order of court, to some referee consented 
to by the parties or their counsel and named in the 
order.” 

2. Act of Mar. 3, 1901, 31 Stat. 1255, ch. 854, Sec. 417, 
D.C. Code Title 16, Sec. 1706. 

“The final award of the referee shall state separately 
the facts found by him and his conclusions of law, and 
direct the judgment or decree to be entered thereupon, 
including a determination as to costs, and in common- 
law cases the finding as to the facts shall have the 
effect of a verdict of a jury.” 
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3. Act of Mar. 3, 1901, ch. 854, 31 Stat. 1316, Sec. 768, 
D.C. Code 1940 Ed. Title 29, Sec. 701. 

‘‘When a majority of the trustees, directors, or other 
officers having the management of the concerns of any 
corporation in the District, or stockholders represent¬ 
ing not less than one-third of the capital stock of any 
such corporation, discover that the property and effects 
of the corporation have been so far reduced, by losses 
or otherwise, that it will not be able to pay all just 
demands against it or offer a reasonable security to 
those who deal with it, or they shall deem it beneficial 
to the interests of the stockholders that the corporation 
be dissolved, or when such directors, trustees, or other 
officers are authorized by a majority of the stockhold¬ 
ers to apply for a decree, as hereinafter provided, or 
when the objects of the corporation have wholly failed 
or are entirely abandoned or are impracticable, they 
may apply to the District Court of the United States 
for the District of Columbia by petition for the disso¬ 
lution of said corporation.” 

STATEMENT OF POINTS 

(1) The referee erred in appointing a counselor to advise 
him on matters of law and in allowing his counsel to 
arrogate to himself the functions of the referee, since 
both of these acts constituted an unlawful delegation 
of the referee’s authority. 

(2) The referee’s report is incomplete in that it fails to 
settle conclusively the whole matter referred, con¬ 
tains. erroneous conclusions of law, and is not sup¬ 
ported by the evidence which, in some instances, is 
directly contrary to the report. 

(3) The referee’s report did not conform to the statute 
under which the reference was made in that it failed 
to state separately conclusions of fact and conclusions 
of law, and violated generally accepted principles of 
law by including, in addition to findings of fact and 
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law, other matter such as comment, surmise and repe¬ 
tition of evidence. 

(4) Lhe referee’s report and the testimony in the record 
indicate that the referee was biased against the ap¬ 
pellant and prejudiced in favor of one of the ap¬ 
pellees. 

(a) This Court should exercise its powers as an appellate 
court in an equity cause and grant the affirmative re¬ 
lief sought by the appellant in his Bill for Receiver, 
since the need for the receivership is substantiated by 
the record. 

SUMMARY OF ARGUMENT 

The appellant contends that the judgment of the court 
below, based upon and adopting the referee's report, was 
erroneous and should be overturned by this Honorable 
Court. 

The first ground in support of this contention is the 
action of the referee in (1) appointing a lawyer to act 
as his counsel, and (2) tolerating that counsel’s usurpa¬ 
tion of the referee’s powers. This, appellant contends, 
was an unauthorized delegation of the referee's authori¬ 
ties and duties. 

The second ground goes to the substance of the referee's 
report, which, appellant contends, could not support the 
judgment of the lower court since it is not itself supported 
bv the evidence. Two conclusions of law contained in the 
report in which the authority for certain acts of the 
appellant as president of the Stern Company of Wash¬ 
ington is denied are clearly erroneous. The report, which 
was supposed to constitute an accounting and to settle 
the whole matter referred, is incomplete and deals only 
with certain isolated transactions, failing to strike a bal¬ 
ance based upon all the financial relationships of the 
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parties. The award in favor of appellee Celia Stern is 
based solely on her own. self-contradictory testimony. 

The third around for the appellant's contention is that 
the referee's report did not conform to the statute govern¬ 
ing the reference or to well-established principles of law. 
Contrary to the statute, the report does not state the 
conclusions of fact and conclusions of law separately. 
Also, the report is abundant with extraneous material 
such as surmise, argument, comment and repetition of 
part of the evidence. 

The final ground on which the appellant contends that 
the judgment below should be reversed is that the referee 
was obviously biased against the appellant and prejudiced 
in favor of appellee Celia Stern. The record abounds with 
evidence of the referee's pique and irritation directed 
toward the appellant, culminating in his report which has 
all the earmarks of a punitive document rather than an 
objective, judicial determination. That the referee was 
prejudiced in favor of Celia Stern is evidenced by the 

fact that he had loaned her a substantial sum of monev. 

• 

The appellant also contends that this court is not 
limited in its review function to merely reversing and 
remanding, but that it can and should exercise its powers 
and grant the affirmative relief requested by the appel¬ 
lant in his equitable action in the District Court. This 
Court has the jurisdiction to appoint a receiver even 
though the corporation is a foreign corporation. It has 
the power as an appellate court in an equity cause, which 
brings up the whole record for review, to do what the 
lower court might have done. It should appoint a re¬ 
ceiver because the corporation is being mismanaged, its 
assets wasted and commingled with those of another cor¬ 
poration of which appellee Hyman Stern is president, and 
because the financial affairs of the parties arising out of 
their relationships to the corporation are so hopelessly 
tangled that a receivership offers the only means of work¬ 
ing out the situation with equity for all. 
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ARGUMENT 

I. The District Court Erred in Adopting the Referee’s 
Award and in Giving Judgment Based Thereon. 

A. It TT<7s Reversible Error for th-e Referee to Allow 
His Counsel. Authority for Whose Appointment Is in 
Doubt, to Usurp the Functions of the Referee at Various 
Stapes of the II ear inns. 

It is well settled law that proceedings before referees 
are to be conducted in accordance with the practice gov¬ 
erning a trial by a judge. Franklin Phosphate Co. v. 
International Harvester Co.. 62 Fla. 1S5, 57 So. 206 
(1911). "When an agreement between the parties consti¬ 
tutes the Referee as the exclusive judge of the subject 
submitted to his decision, he has no power to delegate his 
authority, being substituted in the place of the judge. 
Livezey v. Corpus. 4 Dali. 70. 1 L. Ed. 746 (U.S. 1S00). 
Tn the instant case, the Referee did, in fact, delegate his 
authority in two ways: (1) He appointed a lawyer. David 
L. Blanken. Esq., to “guide me in regard to the rules of 
law and rules of evidence, and so on." (Joint Appendix, 
p. 94A). Later, these functions were enlarged to include 
the questioning of witnesses. (Joint Appendix, p. 94A). 
This was a delegation of the Referee’s authority in that 
the stipulation of the parties and the order of the Court 
under which the reference was made provided that Ref¬ 
eree Goldman was appointed “with full power and au¬ 
thority ... to hear and determine the issues of law 
and fact involved in this cause. . . (Order referring 
case to Hvmen Goldman. Mar 31, 1946.) While it was 
proper for the Referee to arrange for a stenographic re¬ 
port to be made of the hearings and equally proper to 
arrange for an examination of records by an accountant, 
both having been agreed upon in the Stipulation of the 
Parties to refer the case to Hymen Goldman, dated April 
22, 1946, it was not proper to hire an attorney with the 
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power to guide the Referee in matters of law and to 
question witnesses, since the errant of these powers 
amounted to a delegation of some of the Referee's sub¬ 
stantive authority, which was contrary to law. 

(2) Even if the appointment of counsel and the duties 
assigned to him be found not to be error, the Referee 
allowed an outrageous usurpation of his own functions 
by his counsel, far in excess of the powers granted him. 
At various times during the hearing, Mr. Blanket) en¬ 
gaged in direct discourse with the attorneys as if he 
were the referee. (Joint Appendix, p. 102A: p. 113A. 
114A. 118A. 119A.) At other times, he actually made 
vulings iti place of the Referee. (Joint Appendix p. 112A. 
117A. im.) At least two of his unauthorized rulings 
are so far beyond the pale they would be reversible error 
even if made by the Referee. Tn Yol. XV at Page 18. r > 
the following appears: (Joint Appendix p. 114A-11oA) 

**Q Mr. Stern, did you ever make a statement in 
the presence of Mr. Oelfand. Mr. Blackman. Mr. Gold¬ 
man. and Celia Stern, that the Stern Company was 
bankrupt and Abe Stern could have your stock? 

A That necessitates a great deal of explanation. 

Q Will (sic) did you ever make such a statement? 

MR. BLAXKEX. Counsel hasn't objected, but the 
objection is sustained." 

And in Yol. XYIT. at Page 28. there is the following col¬ 
loquy: (Joint Appendix, p. 118A) 

“MR. FISCHER. Mr. David never made any ob¬ 
jections until after you you said it is ruled out. 

MR. DAYID. T beg your pardon. The record will 
otherwise show. 

MR. BLAXKEX. Even if it were true, for the 
sake of the record we would still sustain an objection 
which should have been made: because the Referee 
intends to conduct this hearing properly, according 
to the rules of evidence.’' 

Other instances appear in the record of Mr. Blanken's 
lack of impartiality and favoritism toward the counsel 
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lor the defendants below. One such instance, in winch Mr. 
Blanken was aided by the Referee, appears in Yol. XV. 
Mr. Fischer, counsel for Abram Stern, was cross-examin¬ 
ing one of the defendants' witnesses. At Page 69, the 
following appears: (Joint Appendix, p. Ill A) 

“MR. FISCHER. Did you actually go to trial? 

MR. DAVID. T object unless he shows the convic¬ 
tion. 

REFEREE GOLDMAN. Don't answer questions 
as fast as they are asked. Think about it. You have 
a certain amount of personal privilege here. 

MR. BLANKEN. Give your counsel time to ob¬ 
ject." 

This constituted an outright coaching of defense counsel. 
Following Mr. Blanken's lead, the Referee contributed 
further coaching on Pages 70 and 71 as follows: (Joint 
Appendix p. Ill A) 

“REFEREE GOLDMAN. Go ahead and ask the 
questions. Now I want to direct the witness not to 
answer until his counsel can interpose an objection, if 
he wishes.” 

Other examples of Mr. Blanken's interference with coun¬ 
sel for Abram Stern in trying to make his case appear in 
Joint Appendix, p. 116A, 117A. where the following is 
found: 


“BY MR. FISCHER: 

Q Did you talk to Dany Frese, Joseph Sklagen, or 
Ida Stewart in regard to their payment of those 
notes? 

MR. DAVID. I object to hearsay evidence. Let 
him bring the witnesses here. 

MR. FISCHER. I am merely asking if he had a 
talk with them. 

MR. BLANKEN. He can say he spoke to them. 
It will not do any good. Mr. David will object when 
you want him to repeat the conversations.” 

Also, see Joint Appendix, p. 11SA, where Mr. Blanken 
again usurped the Referee's function by interjecting, dur¬ 
ing Mr. Fischer's questioning of a witness, the following: 
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“MR. BLAXKEX. Mr. Fischer, might I suggest at 
this point that these questions are very leading. Sup¬ 
pose you let the witness testify.” 

All these interferences were from the man whose func¬ 
tion was solely to guide the Referee in regard to the rules 
of law and evidence and who was to be permitted to ques¬ 
tion witnesses. Instead, however, it is clear from the 
cittkl illustrations and from, a host of other instances 
throughout the record, that the counsel to the Referee 
was permitted bv the Referee to arrogate to himself manv 
of the most basic functions of the Referee and that he 
used them to the prejudice of the appellant, contrary to 
law. 

B. The Referee’s report contains erroneous conclusions 
of law, is incomplete, and neither it nor the judgment of 
the Court can be supported by the evidence, and are, in 
some instances, directly contrary to it. 

1. At least tiro of the Referee's conclusions of lair 
were clear! ii erroneous. 

(hi page 3 of the Referee’s report, the Referee found 
that the appellant had removed many of the records of 
the corporation to his home and kept them in the base¬ 
ment. and he found that “certainly their removal from 
the offices of the corporation was without any authority.” 
This conclusion was erroneous, since the appellant was, 
at that time, the president of the corporation, and, as its 
chief executive, could run the business in any way he 
saw fit consistent with the general principles of corporate 
officership. Fletcher. Corporations. (Permanent Ed.) 
Secs, bb3. bb9: Xeirhohl v. Brennan Construction Co.. 4S 
App. T).C. 90 (191S). Vnless the mere act of removing 
the records to his home can be shown to be deleterious 
to the interests of the corporation and the stockholders, 
unless it can be coupled with some evil motive such as 
fraud, from which harm to the corporation was intended 
or might have been expected, it cannot be said to 1 
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without any authority since all of the executive authority 
to conduct the affairs of the company were vested in the 
president. Nothing- in the corporation's charter or by¬ 
laws prohibited or was even inconsistent with this act. 

< )n Page 5 of the Referee's report, in discussing assign¬ 
ments made by the appellant to creditors of the corpora¬ 
tion. the Referee found as follows: 

“All of these assignments were made without refer¬ 
ence to any shareholder in the corporation and with¬ 
out submitting the matter to the directors. The ref¬ 
eree finds from all of the evidence that there was no 
authority in law for these assignments and that Mr. 
Abram E. Stern exceeded his authority.” 

1 lie Referee did not cite any basis for his finding that 
there was no authority in law for these assignments, and 
indeed, there was no basis since this point had never 
been discussed or argued during the hearings. However, 
a study of authorities shows that the appellant did have 
the authority, as president of the corporation, to make 
these assignments. It is elementary that the day-to-day 
business affairs of a corporation are to be carried out 
by its officers under policies established by the board of 
directors. The principal officer of a corporation, gener¬ 
ally, is the president: his powers, unless specifically pre¬ 
scribed, are general, and encompass any and all acts 
necessary in the normal business of the corporation. In 
this case, the generality of the powers of the president is 
made plain by reference to the by-laws of the company. 
In the paragraph headed “Duties of Officers” it is stated 
that “The President shall be the executive officer of the 
company:". Nothing more is said about his duties. But 
in dealing with the duties of the other officers the by-laws 
are much more specific. In fact, the duties of the other 
officers are quite definitely spelled out and are limited 
thereby. 
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Tn this jurisdiction, it lias been hold that formal pro¬ 
ceedings by a corporation are not necessary to give an 
officer or agent authority to execute and deliver a promis¬ 
sory note in the name of a corporation. Washington 
'limes Company v. Wilder. 1 2 App. D.C. 62 (1898). To 
the same effect, where the purpose is merely that of pro¬ 
curing funds to conduct the general business of the com¬ 
pany, La Xormandie Hotel Co. v. Security Trust Co., 3S 
App. D.C. 1ST (1912). In the instant case, the assignments 
were of notes payable to the Stern Company of Washing¬ 
ton by its vendees, and they were made to protect persons 
who had loaned substantial sums of money to the Stern 
Company for use in its general business. The mere fact 
that the president of the company here assigned another's 
promissory note instead of executing a new one is hardly 
enough to distinguish this case from the rule in Washing¬ 
ton 'Times Co. v. Wilder, supra. The purpose of the bor¬ 
rowings by the appellant was clearly for the general use 
of the company in conducting its business, thus bringing 
them within the La Xormandie case, supra. Thus, the 
assignments made by the appellant were not in excess of 
his authority but were well within his natural and normal 
powers as the executive officer of the company. The fact 
that they were made without reference to any other 
shareholder is immaterial since corporate officers are 
never required to consult with shareholders regarding the 

ordinarv, dav-to-dav conduct of the business. Xor is his 
• • • 

failure to consult with the board of directors material 
since at the time the assignments were made the board of 
directors had ceased to exist as a practical matter, the 
entire responsibility for the management of the corpora¬ 
tion having devolved upon the appellant. Some of the 
assignments were made to himself to cover moneys he 
had loaned the company, which is also permissable. Ticin- 
Lick Oil Co. v. Marbury. 91 U.S. 587 (1S75): Jackman v. 
Xewbold. 2S F.2d 107 (C.A.A. Sth 1928). The effect of 
these assignments, ignored by the Referee, was binding 
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on the corporation. Fleck ner v. Bank of U.S., S Wheat. 
33$ (U.S. 1823): Smith v. Robins. 236 F. 114 (C.C.A. 8th 
1916). 

2. Although the Referee's acknowledged duty was to 
render an- accounting (Joint Appendix, p. 04AJ he has 
failed to do so and has merely made an award based upon 
certain isolated transactions. 

An award under a general reference must decide the 
whole matter submitted. Car nochan v. Christie, 11 "Wheat. 
446 (U.S. 1S26). In that case the Court held the award 
invalid because it did not settle the accounts between the 
parties. The award ought to settle finally and conclu¬ 
sively (he whole matter referred. An accounting is the 
making up and rendition of an account, and may be, as 
in the case at bar. by the order of the court. An account 
is defined as a detailed statement of the mutual demands 
in the nature of debt and credit between parties, arising 
out of contracts or some fiduciary relation. Black's Law 
Dictionary (Third Edition, 1933). An accounting imports 
an adjustment of the accounts of the parties and a rendi¬ 
tion of a judgment for the balance ascertained to be due. 
Apple v. Smith . 106 Kan. 717. 190 P. S (1920). It usually 
consists of striking a balance between debits and credits 
showing a balance due. if any. Peoples Finance d Thrift 
Co. of Visalia v. Bowman, 58 Cal. App. 2d 729, 137 P. 2d 
729 (1943.) 

In the instant case, it is submitted, no balance has been 
ascertained as between the parties in their relationships 
to each other through the corporation and to the corpora¬ 
tion. The award has not settled finally the whole matter 
referred. The Referee has ignored the outstanding checks 
of the Stern Company of Washington, exchanged by the 
appellant for loans to the company, and thus has left this 
important element of the accounting unsettled. Certain 
individual transactions have been isolated by the Referee's 
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report and dealt with without regard to their connection 
with all the multitude of other transactions Groins: to make 
up the whole tangled web of linancial transactions of The 
Stern Company of Washington and of Abram, Hymen 
and Celia Stern over a period of years. These isolated 
transactions have been utilized as a basis for the award: 
against the appellant. 


Indeed, it is not difficult to understand why the Referee 
withdrew from anv effort to render an orderlv accounting 
out of the chaotic accounts of the parties and turned 
instead to the easier and simpler method of basins: an 
award on the few transactions which could be conveniently 
pin-pointed, ignoring their relationship to all other trans¬ 
actions. The accounts and records of the Stern Company 
of Washington are a marvel of complexity and incomplete¬ 
ness. All witnesses for all sides are agreed on this very 
basic point, i.e., that the books and records are “incom¬ 
plete." “missing." “poorly kept." “hazy," and “mixed up.” 
(Joint Appendix, p. 9oA: 101 A, 102A. 103A, 104A, 109A, 
110A: 111 A. 11 '2 A) In fact, the Referee's accountant in 
his report to the Referee, states: 


“The books and records were found to be inadequate 
and incomplete . . . and consequently did not permit 
us to express an opinion as to whether the informa¬ 
tion considered as a whole presents the correct finan¬ 
cial operations of the Corporation." (Accountant's 
Report. Page 4). 

Another warning appears on Page (> of the same report 
where the accountant describes the forthcoming informa¬ 
tion as being “presented herewith for what it may be 
worth." In closing his report, the Referee's accountant 
offers a third warning: 


“It is obvious that such results as were obtained were 
pieced together from incomplete, poorly kept records 
which precluded a proper certification." (Account¬ 
ant's Report. Page 10). 
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Those statements, from the Referee's own accountant, 
negative any possibility of an accounting in the true legal 
sense having been rendered. Yet. the Referee lias chosen 
to fly in the face of these compelling statements and make 
awards, clothed as an accounting, which lack the im¬ 
portant principle of a balance having been struck. The 
Referee admitted the complete failure of all attempts to 
arrive at an accurate audit of the company's finances 
(Referee's Report, Page 2.) but. undeterred by his own 
admission, nevertheless went on to make specific awards. 
In the face of the undisputed evidence in the record as 
to the incompleteness of the books and records, coupled 
with the accountant's evaluation and the Referee’s admis¬ 
sion to the same effect, the Referee should have found 
that no fair accounting on which awards could be based 
was possible. The awards made cannot be substantiated 
by the evidence because, as everyone agrees, the evidence 
was incomplete. The Referee could not have found, as 
he did. that specific sums were owed the corporation bv 
the appellant without violating two fundamental points: 
(i) taking into account and balancing off other transac¬ 
tions submitted in evidence having a direct bearing on 
the case but ignored by the Referee, and (ii) ignoring the 
significance of the incomplete, muddled state of the books 
and records and choosing to base the award on only those 
transactions most easily provable. Tn either case, the net 
result is not an accounting since there is no balance 
struck. What is left .then, is nothing more than a puni¬ 
tive award against the appellant which this Court must 
strike down. 


3. The Referee made a specific award to appellee Celia 
Stern . based solein upon her oirn testimony which was 
self-contradictory on the very point involved. 

On Page 8 of the Referee’s report, a finding is made 
that Celia Stern made a claim for merchandise in the 
sum of $6700 alleged to have been turned over by her to 
The Stern Company of Washington for which she had 
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never received payment, 
claim, without citing the 
to that conclusion. 


The Referee then allowed the 
basis in the record for coming 

c 1 


The only testimony regarding this claim was offered 
by Celia Stern, and, like much of her testimony through¬ 
out the record, it is self-contradictory. In Yol. II of the 
Transcript, starting at Page 89-A, Celia Stern stated that 
she left the Stern Company at one time, took possession 
of a nearby building and ran a business known as the 
Acme Sales Company under an arrangement whereby it 
was to be regarded as a sort of department of The Stern 
Company, and was to be run for that company’s benefit. 
(Joint Appendix, p. 100A) However, she testified that 
she put her own money into the enterprise. Her mother 
died shortly thereafter, and she decided she would never 
return to the Acme Company. The management of that 
enterprise was then restored to Abram Stern. Celia Stern 
testified that she then offered the stock (merchandise) of 
Acme to her brother. Hymen, but that he refused it and 
suggested she turn it over to Abram Stern, which she 
did. She further stated she received no money for it. 
Upon being asked how much she had invested in the 
business, she replied: 


“Something over $5000: I do not know exactly what 
it was.” (Joint Appendix, p. 100A) 

Further questioning on this transaction elicited much 
the same reply—that she had turned over all the mer¬ 
chandise of Acme to Abram Stern, and that the amount 
of the merchandise turned over was “Something over 
$5000; Mrs. YYliite was there and can tell you.” (Joint 
Appendix, p. 100A-101A.) However, in Yol. YII of the 
Transcript, while being questioned further by her own 
counsel. Celia Stern made a major change in her testi¬ 
mony. 5Yhen asked how much her stock of goods was 
worth, she replied: 




21 


“My merchandise taken over was worth about $6700. 
loss than it cost me.” (Joint Appendix, p. 105A) 

Then, in talking about having a separate business, she 
made a very important admission, saying: 

“That is right: T drew money out of the business 
and went in business for myself.” (Joint Appendix, 
]). 10.1 A) 

Thus, in characterizing her testimony on this point, it 
appears that one statement was made to the effect that 
she invested approximately $5000 of her own funds in 
Acme but did not know exactly how much, a second state¬ 
ment was made to the effect that the merchandise was 
worth about $6700 which was less than cost, and a third 
statement was made that she had used Stern Companv 
funds to finance the new enterprise . Since this last state¬ 
ment tallies with her earlier testimony to the effect that 
Acme was to be run as a department and for the benefit 
of the Stern Company it is hard to understand on what 
basis the Referee could have made the specific award in 
her favor of $6700. especially since her own testimony on 
the amount involved, which forms the sole basis for the 
award, was inconsistent. And. although Mrs. 'White, the 
only disinterested person who could have given any 
further information about this transaction, was interro¬ 
gated exhaustively during the hearings, no effort was 
made by the Referee to elicit any information from her 
which might have corroborated or contradicted Celia 
Stern's testimony. Instead, the Referee was content to 
make a substantial award to Celia Stern on nothing 
stronger than the evidence stated above. This consisted 
of the flimsiest kind of confused, self-contradictory state¬ 
ments from a witness whose testimony throughout the 
hearings was marked by self-contradiction. (See Joint 
Appendix, p. 109A-110A: Vol. XITI, Pages 62.) "While 
the general rule is that evidence uncontradicted by direct 
testimony is to be believed, this is not the case when it 
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is contradictory within itself. Quack Ting v. United 
Suites. 140 V.S! 417. 2,o L. Ed. 501 (1S91). In this juris¬ 
diction. it has been held that, in weighing 1 testimony, the 
courts are not bound to believe facts testified to, especially 
by an interested witness . merely because he may not have 
been directly contradicted. Thurston v. McClellan. 34 App. 
D.C. 294 (1910). Here the witness was certainly not a 
disinterested one . Her statements constitute self-im¬ 
peachment and an award to her on such a basis is wrong 
as a matter of law and cannot be sustained. Even if the 
other relief requested of this Honorable Court not be 
granted, it is submitted that this portion of the judgment 
at least should be reversed. 

C. The Referee’s report did not meet the formal re¬ 
quirements of the statute under which reference was 
made, nor was it in conformance with well-established 
principles of law. 

The statute under which the reference was made pro¬ 
vides that the final award of the Referee shall state 
separately the facts found by him and his conclusions of 
law and direct the judgment or decree to be entered 
thereupon. Act of Mar. 3. 1901, 31 Stat. 1255, ch. 854. 
Sec. 417. D.C. Code, Title 10. Sec. 170(1. Also, it is well 
settled law that the reports of referees should not contain 
either evidence or argument or comment, but should con¬ 
sist only of findings of fact or law. In Bailey v. District 
of Columbia. 9 App. D.C. 3(10 (189(1). rev'd on other 
grounds, 171 F.S. 161. 43 L. Ed. 118 (1898). this Court 
said: 

“The testimony is no part of the award of an arbi¬ 
trator: nor is it any part of the report of a referee, 
unless specifically so made by the report itself, or it 
has been directed by t,he order of reference to be re¬ 
turned to the Court. This we regard so well settled 
as to need no citation of authority in support of it. 
AVe presume that no authority can be found in oppo¬ 
sition to it. It is the duty of a referee to report 
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fa^ts, not the testimony by which such facts are 
established” 

There should be conclusions of fact from the evidence and 
conclusions of law from the facts found. Glaeius v. Black, 
50 NY 145, 10 Am. Rep. 449 (1S72). 

It is clear that the Referee's award in this case did 
not meet either the statutory test or the common law 
one. While his report is entitled “Referee’s Award, 
Finding of Fact and Conclusions of Law,” there is, in 
fact, no separation between the findings of fact and con¬ 
clusions of law. At the top of Page 3, after having de¬ 
scribed a few brief facts, the Referee stated that ‘‘Cer¬ 
tain conclusions, however, are inescapable, and your 
referee finds as follows: “This very statement indicates 
that, in the referee's mind, findings of fact and conclu¬ 
sions of law were hopelessly mixed. Is the natural 
assumption to be drawn from that statement that the 
conclusions are to support the findings that follow? If 
so, that is directly contrary to what was required of 
the Referee. 

In any event, there is a wealth of material in the re¬ 
port that cannot be described as either findings of fact 
or conclusions of law. Some of it is mere surmise, as in 
the paragraph on Page 4 dealing with the appellant’s 
claim for back pay, where the Referee states: 

“It seems fantastic, to say the least, that if the 
plaintiff claims the amount of $36,000, he only asked 
for an amount of no less than $3340.00 at the time 
of the filing of the suit, which was sworn to.” 

Here, the Referee is trying to bolster his result by argu¬ 
ment addressed to himself. Much of it is mere repetition 
of the evidence itself, as in the material dealing with the 
‘‘claim” of A. Edwin Stern, Jr. beginning at the bottom 
of Page 6 and continuing to the middle of Page S, and 
in the material concerning the so-called Ottenberg trans- 
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action, commencin'? at the bottom of Page 0 and con¬ 
tinuing to the bottom of Page 10. Still other parts of 
the award consist of comment, most of it exhibiting a 
prejudicial attitude toward the appellant, as in the third 
full paragraph of Page 2, where the Referee criticizes 
lack of candor and cooperation, and at the end of the 
paragraph preceding the first full paragraph on Page 6, 
where the Referee characterized the testimony of the ap¬ 
pellant as “vague, indefinite, and impertinent.’’ The 
Referee has even committed one glaring error of fact in 
his report by citing Yol. T, Pages 6S, 72 as the source of 
Mr. Louis Ottenberg’s testimony, when, in fact, that 
testimony appears in Yol. YT, Pages 2 through 9. While 
it is not argued that this error lias any bearing on the 
substantive effect of the testimony, it is submitted that 
the error is representative of a careless attitude toward 
and inaccuracy with facts which affected the Referee’s 
entire treatment of the case. This is borne out by his 
treatment of the tesitmony of witnesses for the plaintiff 
below, A. Edwin Stern. Jr., Frances Kovan, Adele Stern, 
and Hanna Rose Alexander in construing that testimonv 

V • 

to be in support of claims on the part of those wit¬ 
nesses against the Stern Company of Washington, D. C. 
(Referee’s award. Page fi). Tn fact, all the testimony 
of these witnesses, found in Yol. XYT, Pages 94-133, 
14S-200) of the Transcript was offered merely to prove a 
course of dealings between them and the Stern Company 
in support of appellant’s actions in assigning the notes 
and conditional bills of sale to these persons or to him¬ 
self in behalf of these persons. Finally, the very fact 
that a number of particular transactions, including this 
Ottenberg transaction, were culled out of the whole mass 
of testimony involving the transactions of the Stern 
Company over a period of years as a basis for the award 
against the appellant indicates beyond doubt a miscon¬ 
ception on the part of the Referee as to his proper 
function. This function was to render an accounting of 
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all tlie transactions of the parties relevant to the cause 
over the period in question, and to arrive at a balancing 
out of such transactions as a basis for a conclusion as 
to the parties’ debt and credit relationships with one 
another. Here, the Referee has failed to render an 
accounting but has recommended an award based on cer¬ 
tain isolated transactions which were more readily sepa¬ 
rable and identifiable, ignoring all the other less easily 
provable financial relationships which went into the mak¬ 
ing up of the financial relationships of the parties on the 
whole. 

D. The Referee exhibited bias against the appellant 
and prejudice in favor of at least one of the appellees. 

It is basic to the law governing references that a 
Referee be free from bias or prejudice and be indifferent 
as between the parties. In a leading case on this point, 
State ex. ret. Wright r. McQuillan, 257 Mo. 334, 158 
SAW 652 (1913), the Court had this to say: 

“A referee is but an arm of the Court, created by 
the Court to do things which the Court could itself 
do but for the inconvenience and time. His qualifi¬ 
cations should be along the lines of those required 
of a trial judge, because he performs duties that 
otherwise would have to be performed by such judge. 
Not only should his qualifications be along lines of 
those required of the trial judge, but the things 
which disqualify the one to act should disqualify the 
other. Bias or prejudice has always disqualified the 
judge. . . 

And in Kiri: v. Don alas, 192 8. Car. 359, 6 S.E. 2d 757 
(1940), the Court said: 

“It goes without saying that a referee must be a dis¬ 
interested person, and that any interest or reason, 
the probable and actual tendency of which is to create 
a bias for or against a party to the cause, is sufficient 
to disqualify him. The disqualifying interest need 
not be of a pecuniary nature, but it must be of a 
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character calculated to impair his impartiality and 
sway his judgment.” 

In this case, it is clear from the record that the 
Referee was not unbiased, but that he was, in fact, 
prejudiced in favor of at least one of the defendants 
below and unfavorably biased in his attitude toward the 
appellant. In his report, he accused the appellant of 
having withheld much of the information which was neces¬ 
sary to a proper solution of the problem and says he 
lacked candor or cooperation, refused to obey the orders 
of the Referee, was impertinent in his testimony. That 
the Referee was prejudiced in behalf of appellee Celia 
Stern is evidenced by the fact that during the period for 
which the accounting was being rendered he had actually 
loaned her a substantial sum of money. (Joint Appendix, 
p. 100A. 116A). This fact alone precluded the Referee 
from being ••indifferent as between the parties.” It 
would have constituted ample grounds for a judge to dis¬ 
qualify himself from sitting, and would constitute re¬ 
versible error if he did not disqualify himself. It is 
equally reversible error here. There is no conflict of evi¬ 
dence about the loan having been made, since it is ad¬ 
mitted by the Referee in his Opposition to Plaintiff's 
Motion to Set Aside Award. 

But there are many more grounds upon which to bot¬ 
tom the charges of prejudice and bias on the part of the 
Referee. In Yol. X of the Transcript, at Page 110. when 
the appellant was being questioned by Mr. David and 
objected to certain questions being asked him, the Referee 
interpolated the following: 

“REFEREE GOLDMAN . . . Mr. Stern you 
have been in business for a long time, and without 
my questioning your veracity— 

MR. STERN (interposing) I hope not. 

REFEREE GOLDMAN (continuing) I still feel 
that when vou took all those notes awav, vou cer- 
tainly must have made some record as to the amount 
of the balance on each note. You cannot tell me. 
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I have a perfect right to make up my mind; the way 
I feel, you cannot tell me you took a certain amount 
of notes without knowing how much each one of 
those persons owed on those notes, and made settle¬ 
ments. . . ( Joint Appendix, p. 106A). 

Although the Referee spoke of having a right to make 
up his mind the foregoing exchange indicates he had 
already made it up and that his mind was closed against 
the appellant. This is further substantiated by the Ref¬ 
eree’s statement appearing in Yol. XYTTI, at Page 72. 
Such an attitude as is here displayed by the Referee 
made the submission of evidence by the appellant rela¬ 
tively useless. 

Again, in the same Volume X at Pages 122-123, coun¬ 
sel for the defendants below was requesting the Referee 
to require the plaintiff below to deposit in a trust fund 
certain moneys he had collected on Stern Company notes 
which he had assigned to alleged creditors of the Stern 
Company in payment of its obligations. Counsel for both 
sides argued the point briefly, developing the issue, which 
was whether these moneys were, in fact, the property 
of the Stern Company or whether they rightfully be¬ 
longed to the people to whom they had been assigned. 
Whereupon the Referee, at the bottom of Page 123, 
stated: 

“Mr. Fischer, you don’t deny this money is the prop¬ 
erty of the Stern Company of Washington and 
Abram E. Stern is merely the trustee, a self-elected 
trustee.” (Joint Appendix, p. 107A) 

This statement pre-judges the very issue that was being 
tried and demonstrates the Referee’s closed mind regard- 
ing it. 

The mental attitude of the Referee is further demon¬ 
strated on Page 125 of Yol. X where he commented: 
(Joint Appendix, p. 107A): 




2S 

‘‘On several occasions, we have asked Mr. Stern 
what dispositions he has made of these collections, 
whether or not he has kept the money; and if not 
what he has done with it. That information has 
never been supplied, so we have to assume lie has 
kept it.’' 

This assumption is founded on nothing more than pique 
and irritation toward the appellant and is wholly un¬ 
supported by logic or evidence. 

Another illustration of the Referee's turn of mind is 
found in Yol. XYI at Page 21 where the plaintiff below, 
upon being asked by counsel for the defendants below to 
“explain the Westbrook account," replied. “Well. Mr. 
Westbrook was here and he testified.’’ To this, counsel 
for defendants below objected to “the witness reciting 
what another witness testified.'' and the Referee said. 
“You testify for yourself. We know what he testified 
here." 

This irritation on the part of the Referee at the appel¬ 
lant is reflected throughout the record and culminates in 
the Referee's report, which has the tone of a punishment 
being meted out to the appellant in return for his being 
something less than a model witness. If appellant did. in 
fact, misbehave during the course of the hearings, the 
proper recourse for the Referee was the contempt power 
and not the Referee’s report as the vehicle for punish¬ 
ment. That it has been so used is apparent. 

II. This Honorable Court should, in the exercise of its 
powers as an appellate court in an equity cause, grant 
the relief requested by the appellant in his action below 
and appoint a receiver to take over, administer and dis¬ 
pose of the assets of the appellee corporation. 

Any question as to the jurisdiction of the courts of the 
District of Columbia to grant the relief sought where 
the corporation is incoiporated outside the District of 
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Columbia is resolved by reference to Saltz v. Saltz Bros., 
65 App. D.C. 393, S4 F. 2d 246 (1936), cert, den., 299 
I .S. 567, SI L. Ed. 41S (1936). On the point of juris¬ 
diction, this court held that where a corporation’s charter 
had been forfeited, that all the assets of the corporation 
are located in the District of Columbia, that its business 
is all carried on in the District of Columbia, that its 
connection with the foreign state was intended to be nomi¬ 
nal, and that all parties in interest were before the court, 
the District of Columbia court had jurisdiction to appoint 
a receiver. 

The leading case in support of the proposition that 
this court can act affirmatively in granting the relief 
sought from the lower court is Keller v. Potomac Electric 
Power Company . 261 T.S. 42S, 67 L. Ed. 731 (1923). In 
that case, the Supreme Court held that in equity pro¬ 
cedure, an appeal brings up the whole record and the 
appellate court is authorized to review the evidence and 
make such order or decree as the court of first instance 
ought to have made. This rule has been followed in nu¬ 
merous other Supreme Court and inferior Federal court 
cases. It being clear that this Court has the power to 
appoint a receiver it remains to establish why the re¬ 
ceiver should be appointed. 

Again, the Saltz case furnishes an indication of this 
court’s views on the question of when it is proper for a 
receiver to be appointed for a corporation. In that case, 
the entire stock of the corporation was owned half and 
half by the two contesting parties. They could not agree 
on the conduct of the business, and this seriously threat¬ 
ened to disrupt the enterprise. The court, considering 
these factors, held that this was a good case for receiver¬ 
ship, particularly because neither side could impose its 
views on the other. The court also mentioned such other 
factors as the hostility between the parties, the refusal to 
make moneys available for the operation of the corpo- 
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ration, the efforts to oust the then existing officers and 
directors and elect new ones, in short, the harassment of 
management, in deciding that a receivership should be 
granted. 

A receivership should be appointed in the case at bar 
because the evidence clearly shows mismanagement of 
the affairs of the corporation with a concomitant endan¬ 
gering of the value of the appellant's interest therein. 
While this case is not on all fours with the SaJtz case, 
it comes close enough to be controlled by it. Here, only 
three persons have any interest or concern in the ques¬ 
tion of receivership. They are the appellant. Abram E. 
Stern, and the appellees Hymen Stern and Celia Stern. 
Each owns one-third of the corporation. The appellant, 
although a minority shareholder, is a substantial share¬ 
holder and would qualify under Act of March 3. 1901, 
c. 854. 31 Stat. 1316. Sec. 76S D.C. Code. 1940 Edition. 
Title 29. Section 701 to bring an action for dissolution. 
Thus, he does not stand as an individual seeking to im¬ 
pose his will on a large number of other shareholders. 
The record shows that at the time of the filing of the 
Bill for "Receiver, the appellees had harrassed the appel¬ 
lant in every way possible in his management of the 
corporation. Since the appellees’ accession in manage¬ 
ment in 1945. they have ejected appellant from all par¬ 
ticipation in the conduct of the affairs of the company. 
The bitterness of the family fight, the dissension exist¬ 
ing between brother and sister, are still very much 
present. 

A receiver for a corporation may be appointed for 
many reasons, such as for aid in obtaining an account¬ 
ing, for preservation of books and records, against 
possible destruction, and to take possession of corporate 
assets pending election of a disinterested and competent 
board of directors. Orth r. Transit Investment Corp., 
132 F. 2d 93S (C.C.A. 3d 1942). It has been held in this 
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jurisdiction that a bill for receiver may be brought on 
other than statutory grounds for the dissolution of the 
corporation. Xatioml Benefit Life Insurance Co. et al. 
r. Shaw Walker Co. et aL, 71 App. D.C. 276, 111 F. 2d 
497 (1940). In that case, the District Court granted a 
receivership in a statutory dissolution proceeding, over¬ 
ruling its own earlier decree setting up a receivership in 
other than a dissolution proceeding on the ground that 
it had lacked jurisdiction in the earlier case. On ap¬ 
peal, it was held that the second receivership was void, 
the District Court having had jurisdiction in a general 
equity sense to grant the first receivership. The Court 
went on to say that a typical example of where a bill for 
receiver on other than statutorv dissolution grounds mav 
be brought is one where the corporation's financial condi¬ 
tion is so obscure that no one could know what it actually 
was. The objects of the bill in the cited case were 
(1) to preserve the corporate assets: f2) to ascertain the 
corporation's true financial condition: and (3) to secure 
ultimate relief either by liquidation and distribution or 
otherwise as the facts and equities of the case, when 
ascertained, should disclose to be proper. These objects 
can also be applied with perfect propriety to fit the case 
at bar. The financial condition of The Stern Company 
of 'Washington is hopelessly muddled, as testified to by 
all the witnesses during the hearings. It can only be 
brought into a semblance of order by the appointment 
of a disinterested receivei, who will act for the benefit 
of the corporation and the shareholders as a whole and 
not to the benefit of any individual shareholder. The 
corporate assets are in need of being preserved, since the 
corporation is now being mismanaged and the assets im¬ 
periled. The very nature of the bitter intra-family hatred 
precludes any possibility of the corporation being man¬ 
aged for the benefit of all the stockholders by a disinter¬ 
ested board of directors. The opposite is much more 
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likely to be the result. The record discloses that Hymen 
Stern is principally engaged in business in Norfolk where 
he runs the M. E. Stern Company, and it follows that the 
Stern Company of Washington receives little or no 
benefit from his ownership of it nor his office in it. In 
effect, the entire conduct and management of the affairs 
of the Stern Company of Washington rest with appellee 
Celia Stern and it is amply demonstrated throughout 
the record that she is incapable of successfully manag¬ 
ing the company. For example, she has commingled the 
corporate funds with her own by depositing them in her 
own personal bank account (Joint Appendix, pp. 97A- 
99A): she has engaged in a course of dealings with her 
brother Hymen Stern, whereby the assets of the Stern 
Company of Washington are being used in conjunction 
with the M. E. Stern Company of Norfolk in such a way 
that it is impossible to tell whether the assets of the 
Stern Company of Washington are being properly pro¬ 
tected or are being dissipated (Joint Appendix, pp. 96A- 
97A, 99A-100A): she has failed to hold any stockholders’ 
meetings from the time she assumed control (Joint Ap¬ 
pendix. p. 107A. 116A): she has failed to pursue dili¬ 
gently the collection of assets belonging to the corpora¬ 
tion. 

As officers and directors of the corporation, both Celia 

Stern and Hymen Stern have failed to live up to the 

standards required by law of corporate officers and 

directors. Their first duty is to act in behalf of the 

corporation and its management. The directors and 

officers of a corporation occupy a fiduciary relation to 

the corporation and its shareholders. They undertake 

to exercise the powers conferred upon them solely in 

the interests of the corporation or the shareholders as a 

bodv and not for their personal interests. Thev cannot 
• * • 

engage in a competing business to the detriment of the 





33 


corporation which they represent. McGourkey v. Toledo 
<£ Ohi-o Central Ry. Co., 146 U.S. 536, 36 L. Ed. 1079 
(1S92). All of these principles are violated by the ap¬ 
pellees in the dealings between The Stern Company of 
Washington and the M. E. Stern Company of Norfolk 
(Joint Appendix, pp. 96A-97A, 99A-100A), which may be 
for the mutual benefit of the individuals concerned but 
cannot redound to the benefit of the appellant. A lead¬ 
ing case on this point is Geddes v. Anaconda Mining Co., 
254 U.S. 590, 65 L. Ed. 425 (1921), wherein the Supreme 
Court held that the relation of directors to corporations 
is of such a fiduciary nature that transactions between 
boards having common members are regarded as jeal¬ 
ously by the law as are personal dealings between a 
director and his corporation, and where the fairness of 
such transactions is challenged, the burden is upon those 
who would maintain them to show their entire fairness, 
and where a sale is involved, the full adequacy of the 
consideration. These transactions between Celia Stern 
and Hymen Stern, both of whom were directors of The 
Stern Company of Washington, were challenged by the 
appellant during the course of the hearings, but the Ref¬ 
eree failed to require the appellees to prove their fair¬ 
ness. Since it is clear that shareholders of a corporation 
may obtain relief in equity against the officers of a cor¬ 
poration who wrongfully deal with its property to the 
injury of the shareholders, and since the appellant has 
been injured by the wrongful acts of the appellees in the 
form of having his share of the corporate assets dimin¬ 
ished and the failure of the corporation to pay divi¬ 
dends, a receiver should be appointed for the Stern 
Company of Washington, as requested by the appellant, 
for the benefit of the shareholders of the corporation. 
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CONCLUSION AND REQUEST FOR RELIEF 

From the foregoing, it is evident that the cumulative 
effect ot' tlu* errors committed by the Refere in his con¬ 
duct of tlie case have resulted in an erroneous judgment 
whereby the appellant is punished and the affairs of the 
corporation are left in as tangled a condition as they 
were before the Referee commenced hearings. The situa¬ 
tion is one where a receivership is obviously desirable 
from the corporation's standpoint because it is the best 
method of straightening out on an equitable basis the 
complicated financial relationships of the three owners 
of the corporation with each other and with the corpo¬ 
ration. The appellant therefore respectfully requests this 
Honorable Court either (1) to reverse the judgment of the 
lower court and appoint a receiver for the Stern Com¬ 
pany of Washington to administer and dispose of the 
assets of the corporation, oi (2) to reverse the judg¬ 
ment of the lower court and remand the case with in¬ 
structions for a new reference to a disinterested referee. 

Respectfully submitted, 

A. L. Wheeler 
Jerrold Scoutt, Jr. 

Attorneys for Appellant 
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Filed Aug 19 1942 Charles E. Stewart, Clerk 

IX THE 

DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 

ABRAM E. STERX, 

629 Indiana Avenue, X. W., 

Washington, D. C., 

Plaintiff, 
vs. 

THE STERX COMPAXY OF WASHIXGTOX, D. C., 
629-631 Indiana Avenue, X. W., 

Washington. D. C., 

HYMEX STERX. 

500 Market Street, 

Xorfolk, Virginia, 

CELIA STERX, 

1411 Hamilton St., X. W., 

Washington, D. C., 

Defendants. 

Xo. 16S33 
Bill for Receiver 

The complaint of the above named plaintiff shows: 

1. Jurisdiction is based upon the fact that the amount 
involved herein exceeds the sum of $3,000.00, exclusive of 
interest and costs. 

2. The plaintiff, a resident of the District of Columbia, 
brings this suit in his own right as owner of record of 
23 1 -> shares of the defendant corporation and as a credi¬ 
tor of such corporation. The defendant. Hymen 

2 Stern, is sued in his own right as a holder of 
record of 23 Yu shares of the said corporation; the 
defendant, Celia Stern, is sued in her own right. The 







defendant, Hymen Stern, is a resident of the City of 
Norfolk, State of Virginia; the defendant, Celia Stern, 
is a resident of the District of Columbia. The defendant, 
The Stern Company of Washington, D. C., is a pro forma 
corporation originally organized under the laws of the 
State of Delaware, located exclusively in the District of 
Columbia. 

3. For a long number of years prior to the 17th day 
of April, 1925, the plaintiff, Abram E. Stern, and the 
defendant. Hymen Stern, and Helene Stern, the mother 
of plaintiff and the said defendants, were engaged under 
the name of The Stern Company, and prior to that under 
the name of the Washington Showcase Exchange, in the 
store and buildings known as 629-631 Indiana Avenue, 
Northwest, Washington, D. C., in the conduct of the wood¬ 
working, sheet and glass factories and showcase and bus¬ 
iness equipment and household furnishings, as partners, 
the said Helene Stern taking no active part in said busi¬ 
ness, the conduct, management and operation thereof 
being with the plaintiff and the defendant. Hymen Stern. 
Title to the real estate hereinafter described and re¬ 
ferred to and copartnership assets were in the name of 
the mother, Helene Stern. 

4. Continued controversies, quarrels and bickerings 
between the plaintiff and the said Hymen Stern respect¬ 
ing the manner of conducting the said business were such 
that it was finally agreed that the said business should 

be organized into a corporation and the assets of 
3 the said copartnership and the said real estate 

should be conveyed to the said corporation. 

5. In accordance with such agreement there was exe¬ 
cuted and acknowledged the 23rd day of February, 1925, 
a Certificate of Incorporation for said defendant company 
by the said Helene Stern, defendant Hymen Stern, and 
this plaintiff, which, however, was not filed in the Office 


of the Secretary of State of Delaware until the 17th day 
of April, 1923, nor was any action taken in respect to 
the further organization of the said corporation until a 
meeting held the ISth day of November, 1923, at which 
the said Helene Stern was elected President, the plain¬ 
tiff, Abram E. Stern, Vice-President. Nathan Cayton as 
Secretary, and Milton B. Thomas as director. Owing to 
the fact that the said defendant. Hymen Stern, had ab¬ 
sented himself from the said business and refused to 
participate in the conduct thereof, no further meetings of 
shareholders or officers were held until the 27th day of 
May, 1927, at which time the said Helene Stern was 
elected President, the plaintiff Vice-President, Hymen 
Stern as Secretary-Treasurer, and Milton Strasburger 
and Alexander Wolf members of the Board of Directors, 
and plaintiff avers that since the said 27th day of May, 
1927, some fifteen years, there has been no formal or 
other meeting continuing the organization or conduct of 
the said corporation by its directors or shareholders, but 
the business of said corporation at times has been con¬ 
ducted by plaintiff and the said Hymen Stern, and 
4 during the last four or five years by this plaintiff 
alone, the said Hymen Stern having entered into 
other enterprises and since the year 1940 resided and has 
become interested in and conducts a business of similar 
character located in the City of Norfolk, Virginia, which 
he and the defendant Celia Stern inherited from their 
deceased brother. Max E. Stern. 

6. Plaintiff, however, avers that at various times when 
it became necessary to execute or renew mortgages upon 
the real estate hereinafter referred to or to make a sale 
and conveyance thereof, this plaintiff as Vice-President 
and the said Hymen Stern as Secretary have signed cer¬ 
tificates prepared by the title companies certifying that 

the resolution authorizing the convevance was dulv 

1 • • 

passed and adopted by the Board of Directors of the 



defendant corporation, but nothing appears upon the 
records of the said corporation to that effect. And plain¬ 
tiff avers that the conduct of the said business and dis¬ 
position of its assets as between plaintiff and the de¬ 
fendant. Hymen Stern, have reverted to and been car¬ 
ried on practically as a partnership. 

7. That at the time of its incorporation, the assets of 
the said defendant corporation as assigned, transferred 
and conveyed to it. consisted among others of the show¬ 
case and equipment business conducted in the said prem¬ 
ises 629-631 Indiana Avenue, Northwest, with all the 
stock in trade contained in the said premises, book ac¬ 
counts and promissory notes connected therewith, 

5 and all machinery, merchandise and equipment, as 
also the follownig real estate situate in the City of 
Washington. District of Columbia, described as Lots 15, 
16 and 17. in Joseph B. Varnum and others’ subdivision 
of part of Square 458, as per plat recorded in Liber 
C.H.Y.. folio 371, of the Records of the Office of the 
Surveyor of the District of Columbia: also lots 6 and 7, 
and lots 803 to 821, both inclusive, in square 700, in the 
District of Columbia, the said lots now being known as 
lots 40, 41. 42. 803 and 867, in said square. 

8. Helene Stern, the mother of the plaintiff and the 
defendants Hymen Stern and Celia Stern, departed this 
life the 23rd day of November, 1940. In and by her will 
duly admitted to probate in the Probate Branch of this 
Honorable Court, she nominated and appointed this plain¬ 
tiff and the said Hymen Stern executors thereof, who 
qualified as such. The administration of the said estate 
has not been finally settled and closed on account of con¬ 
troversies with the authorities as to the amounts of Fed¬ 
eral and District of Columbia estate taxes, and because 
thereof there has been no distribution or payment of the 
legacies bequeathed thereby or executors’ commissions 
and other expenses. 
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9. According to the stock book of said defendant cor¬ 
poration there was issued on the 19th day of November, 
1925, in the name of Helene Stern, certificate No. 1 for 51 
shares of said company; to this plaintiff, Abram E. Stern, 
certificate Xo. 2 for 23 a 2 shares: to the defendant, 

6 Hymen Stern, certificate Xo. 3 for 23 Yz shares; to 
Mr. Nathan Cavton certificate No. 4 for 1 share, 

and to Mr. Milton B. Thomas certificate Xo. 5 for 1 share. 
On May 27. 1937, certificate Xo. 4 issued to Xathan Cay- 
ton for one share was transferred to Milton Strasburger, 
to whom was issued in lieu thereof certificate Xo. 6 for 
one share: certificate Xo. 5 issued to Milton B. Thomas 
for one share was transferred to Alexander Wolf, to 
whom certificate Xo. 7 was issued for one share, the cer¬ 
tificates numbered 4 and 5 upon the aforesaid transfers 
being cancelled. Xo other transfers of shares appear on 
the said stock book, the certificates to said Helene Stern, 
to this plaintiff, to the defendant. Hymen Stern, and to 
Milton Strasburger and Alexander Wolf being outstand- 
ing and constituting the whole stock issue of the said 
defendant corporation, which consists of 100 shares of 
no par value. The certificates to the said Milton Stras¬ 
burger and Alexander Wolf for one share each were is¬ 
sued to them because of the fact that they were the at¬ 
torneys for the respective parties and only to qualify 
them as directors, one share of said holding being the 
property of this plaintiff and the other share the prop¬ 
erty of the defendant. Hymen Stern. Neither of the 
aforesaid shareholders has taken any part in the affairs 
of the defendant corporation practically since its organi¬ 
zation. Mr. Alexander Wolf has been deceased for a long 
number of years. The whereabouts of the said two shares 
is unknown to this plaintiff. 

7 10. The defendant. The Stern Company of 
Washington. D. C., while incorporated under the 

laws of the State of Delaware, as hereinafter set forth 





in detail, has had and maintained its entire business and 
assets and conducted its business in the City of Wash¬ 
ington, District of Columbia, in and upon the premises 
numbered 629-631 Indiana Avenue, X. W., Washington, 
D. C. All of its assets, consisting of stock in trade, ac¬ 
counts receivable, cash on hand and in banks, fixtures and 
paraphernalia of trade, as well as the real estate owned 
by the said corporation, are within the District of Colum¬ 
bia. Plaintiff avers that whilst the said Stern Company 
of Washington, D. C. was originally for its convenience 
and purposes incorporated under the laws of the State 
of Delaware, nevertheless in truth and as a matter of 
fact and to all legal intents and purposes, it is a concern 
purely local to the District of Columbia, having its prop¬ 
erty, affairs and concerns and doing its business wholly 
within the said District of Columbia. 

11. The real estate now standing in the name of de¬ 
fendant corporation is known as Lots 40, 41, 42, 803 and 
867, in square 700. lots 40 and 42, 803 and 867 in said 
square being subject to an encumbrance of $1S,000.00: 
also lots 15, 16, 17 and 813, in square 458, subject to an 
encumbrance at this time of $26,500.00: also lot 56 in 
square 2243, subject to an encumbrance of $5700.00, all 
located in the District of Columbia. Said real estate is 

assessed for the purposes of taxation as of the 
8 value of $81,489.00. and is subject to encumbrances 
aggregating $50,200.00. 

12. The business assets of the said company consist, 
so far as this plaintiff can now state, of the following: 

Merchandise, approximately $40,000.00 

Installment and conditional 

sales notes, approximately 50.000.00 

Open accounts receivable, 
approximately 40,000.00 


Total 


$130,000.00 




SA 


Liabilities: 

For merchandise, approximately $ 19,500.00 
Borrowed money, approximately 13,000.00 

Fire and other insurance 1,500.00 


Total . $ 34.000.00 


13. In the month of March, 1941, the said defendant 
company sold and conveyed parts of lots 13, 14, 15, 16, IS 
and 19. in square 700. for the sum of $34,447.50. the net 
amount realized from such sale being 1 $28,519.40, after 
deduction of encumbrances, taxes and expenses of sale. 
Such amount, however, payable and belonging to the de¬ 
fendant corporation, was not paid to the account of the 
company, but the individual defendants insisted 
9 that said sum should be deposited in a special ac¬ 
count to the credit of the said defendants and this 
plaintiff, subject only to be withdrawn on checks signed 
by all three, which this plaintiff was compelled to ac¬ 
quiesce in because of the immediate necessity for addi¬ 
tional funds for the purposes of the defendant company. 
The said sum was deposited in the National Bank of 
Washington the 25th day of March. 1941. and from said 
fund, only on the condition that the company should re¬ 
ceive the sum of $5,000.00 therefrom for its immediate 
wants, this plaintiff was compelled to agree that the 
defendants. Hymen Stern and Celia Stern, could with¬ 
draw the sum of $5,000.00 therefrom as a loan for ninety 
days. Subsequently, because of the threat of the holder 
of encumbrances upon the hereinbefore mentioned real 
estate to foreclose the same because of default of the 
company in the payment of the District of Columbia taxes 
upon the said real estate for the year ending June 30, 
1941. the said individual defendants agreed that the sum 
of $2,000.00 should be withdrawn therefrom and applied 
to that purpose, on condition, however, that the said com¬ 
pany should deposit in the said bank, accounts and notes 




receivable amounting to $4,212.50, belonging to the com¬ 
pany, which are now so held by the said bank. 

14. The balance to the credit of the aforesaid deposit 
in the said National Bank of Washington is at the pres¬ 
ent time the sum of $12,041.21, to which the said com¬ 
pany is entitled. 

10 15. Because of the character of the business 

conducted by the defendant company and herein¬ 
before averred, it has for some years been and is now 
financially strained and has been and is unable to pay the 
taxes due the District of Columbia assessed against the 
said several parcels of real estate for the year ending 
June 30, 1942, as a consequence of which the said com¬ 
pany has been notified by District of Columbia officials 
that the said real estate will be advertised for sale in 
December, 1942, and in January, 1943, and will be sold 
if any part of such taxes remain unpaid at that time. 
Lots 15, 16, 17 and S13 in square 45S are now being ad¬ 
vertised to be sold the 27th day of August, 1942, at four 
o’clock P. M., under the deed of trust securing the said 
indebtedness of $26,500.00, because of the default of the 
company in the payment of the semi-annual interest due 
July 3, 1942 in the sum of $596.25, a curtailment due 
upon the said encumbrance in the sum of $500.00, interest 
at 414 % on such curtail in the sum of $1.50, and the 
taxes thereon for the year ending June 30, 1942, in the 
sum of $996.55, plus interest and penalties, aggregating 
the principal sum of $2,094.30. The amount of taxes in 
default is the principal sum of $1307.33, plus penalties 
and costs. A copy of the advertisement of sale is here¬ 
with filed marked “Exhibit A.S. No. 1”. 

16. Plaintiff further avers that he made repeated de¬ 
mands on the individual defendants herein that there 
be permitted the withdrawal from the said fund 
11 deposited in the National Bank of Washington, of 
sufficient funds to pay such taxes and various sums 
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for interest and amortization in default as aforesaid, but 
without avail, such request being finally made by regis¬ 
tered letter bearing date August S, 1942, to which this 
plaintiff has received no reply. A copy of said letter of 
August S. 1942. is hereto annexed and marked “Exhibit 
A.S. No. 2”. 

17. Plaintiff further avers and says that the premises 
in Square 45S last referred to are the premises in which 
the business of the said company has for many years and 
is now being conducted. 

IS. For a long period continued dissension and hos- 

tilitv has existed between the said Hvmen Stern and 
• • 

Celia Stern against the plaintiff, which has since the 
death of their mother, the said Helene Stern, been aggra¬ 
vated and increased without any justification whatsoever, 
and although the plaintiff has used every means through 
friends, attorneys and others, to ameliorate such condi¬ 
tion and conciliate the said defendants, the said two de¬ 
fendants having heretofore frequently threatened to put 
plaintiff out of the said establishment, this before the 
employees thereof, seriously affecting the morale of such 
employees, several of whom have been induced by the 
defendants. Hymen and Celia Stern, to leave the employ¬ 
ment of the said establishment and enter into em- 
12 ployment in the said defendants’ Norfolk store. 

The utter indifference of the said individual de¬ 
fendants to the financial condition of the concern and its 
future, their continued interference and bickerings with 
the plaintiff, their remarks to the clerks thereof to the 
effect that plaintiff will in a short time be out of the 
said establishment, their action in tying up the funds of 
the corporation, refusing to allow the same to be used 
for payment of taxes, interest and amortization upon the 
mortgage on its real estate, so that the same has been 
advertised for foreclosure as hereinbefore set forth, their 
withdrawal of the company funds when such funds were 
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needed for the payment of the company’s maturing lia¬ 
bilities, and refusal to repay the same, all resulting in 
this plaintiff’s finding it necessary to continue to borrow 
funds from relatives and friends to meet bills for mer¬ 
chandise required to continue the concern’s business, with 
the consequent loss of its credit with manufacturers, 
wholesale dealers and its bank, has resulted in making 
continued operation of the business no longer possible. 

19. Plaintiff further avers that the defendant corpora¬ 
tion is indebted to him in a sum of no less than $3,340.00, 
salary for services rendered by him in the operation and 
conduct of its business. 

WHEREFORE, the plaintiff prays: 

1. That defendants be required to answer the prem¬ 
ises and that for that purpose process issue herein 

13 directed to them requiring them to appear and 
answer this complaint by a day therein fixed. 

2. That a receiver or receivers pendente lite be ap¬ 
pointed for all the property and assets of the defendant, 
The Stern Company of Washington, D. C., with authority 
to take charge of, conduct and operate the business of 
the said defendant company under the directions of this 
court. 

3. That a receiver or receivers be appointed for all 
the property and assets of the defendant, The Stern 
Company of Washington, D. C., within the jurisdiction 
of this court, with authority to take charge of, conduct 
and operate the business of the said defendant company 
under the directions of this Court, and that all agents, 
servants and officers of the said defendant company, as 
well as any and all other persons, be required to deliver 
up to such receiver or receivers, all the property, assets, 
moneys, books and papers of every nature and kind, be¬ 
longing to the said Stern Company. 
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4 . That the sum of $12,041.21 on deposit in the Na¬ 
tional Bank of Washington in this complaint referred to 
in the name and to the credit of this plaintiff and the 
said individual defendants, be declared to be the property 
and assets of and belonging to the defendant. The Stern 
Company of Washington, D. C.: that the same be trans¬ 
ferred and delivered into the possession and cus- 

14 tody of the receivers herein appointed, and that 
the defendants. Hymen Stern and Celia Stern, be 

directed and required to join with this plaintiff in making 
such transfer. 

5. That the property and assets of the defendant, 
The Stern Company of Washington, D. C., within the 
jurisdiction of this Court, be administered and disposed 
of under the direction of this Court. 

6 . That for the purposes aforesaid all necessary or¬ 
ders and references be made. 

7. That the plaintiff may have such other and further 
relief as to the court may seem meet and proper. 

/s/ Abram E. Stern 
Abram E. Stern 

TOBRIXER. GRAHAM, BREZ & TOBRIXER 

bv /s/ Illegible signature 

Attorneys for Plaintiff 
Suite 932, Southern Building 
Washington, D. C. 

District of Columbia, to wit: 

I, ABRAM E. STERN, being first duly sworn, on 

15 my oath do depose and say that I have read the 
foregoing Bill by me subscribed and know the con¬ 
tents thereof: that the matters and things therein stated 
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upon my personal knowledge are true, and those stated 
upon information and belief, I believe to be true. 

/s/ Abram E. Stern 
Abram E. Stern 

Subscribed and sworn to before me this ISth day of 
August, A. D. 1942. 

/s/ Illegible signature 

Notary Public in and for the 
District of Columbia. 

16 Filed Aug 19 1942 Charles K. Stewart, Clerk 

“Exhibit A. S . No. 1” 

ADAM A. WESCHLER & SON, INC., 
Auctioneers. 

915 E St. N.W. 

TRUSTEES’ SALE OF VALUABLE BUSINESS 
PROPERTIES CONSISTING OF ONE-STORY 
BRICK BUILDING KNOWN AS 634 D STREET 
N.W. : FOUR-STORY AND BASEMENT BRICK 
BUILDING KNOWN AS 636 D STREET N.W.; AND 
THREE-STORY AND BASEMENT BRICK BUILD¬ 
ING KNOWN AS 629-31 INDIANA AVENUE N.W. 

By virtue of a certain deed of trust, dated January 3, 
1941, being instrument No. 576, recorded January 7, 
1941, among the land records of the District of Colum¬ 
bia, and at the request of the party secured thereby, the 
undersigned trustees will sell at public auction, in front 
of the premises, on THURSDAY, THE TWENTY- 
SEVENTH DAY OF AUGUST, A. D. 1942, AT FOUR 
O’CLOCK P.M., the following-described land and prem¬ 
ises, situate in the City of Washington, District of Co¬ 
lumbia, and designated as and being part of original lot 
numbered four (4) in square numbered four hundred and 
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fifty-eight (45S), described as follows: Beginning at the 
northwest corner of said lot, and running thence south 
72 feet: thence easterly 23 feet 10% inches along line 
of land conveyed to Varnum by Beck by deed recorded 
in Liber B. M. H. 19 at folio 332 among the land records 
of the District of Columbia to intersect a line drawn 
south from a point on **D” street 22 feet 6 inches east 
of the beginning: thence north 64 feet 5 inches to “D” 
street: thence west 22 feet 6 inches to the beginning. 
Also part of original lot numbered four (4) in square 
numbered four hundred and fifty-eight (45S), beginning 
on **D’’ street 22 feet 6 inches east of the northwest cor¬ 
ner of said lot numbered four (4), thence east on said 
street 21 feet: thence south 64 feet 9 inches; thence south¬ 
easterly, and at right angles to Louisiana avenue 64 feet 
9 9/10 inches to a point on said avenue, 16 feet 6 inches 
southwesterly from the southeast corner of said lot; 
thence southwesterly along said avenue 23 feet 3 inches; 
thence northwesterlv at right angles to said avenue 69 
feet 10 inches: thence northeasterly 2 feet 6 inches to a 
point 67 feet 10 inches due south of the beginning: thence 
north 67 feet 10 inches to the beginning, being identical 
with lots 15 and 17 in Joseph B. Varnum and others’ sub¬ 
division of lots in square numbered four hundred and fifty- 
eight (45S), as per plat recorded in the office of the sur¬ 
veyor for the District of Columbia in Liber C. H. B. at 
folio 371. Also lot numbered sixteen (16) in Joseph B. 
Varnum and others* subdivision of lots in square num¬ 
bered four hundred and fifty-eight (45S), as per plat 
recorded in the office of the surveyor for the District of 
Columbia in Liber C. H. B. at folio 371. 

Terms of sale: One-third of the purchase money to 
be paid in cash, balance in two equal installments, pay¬ 
able in one and two years, with interest at 5 per centum 
per annum, payable semi-annually, from day of sale, 
secured by deed of trust upon the property sold, or all 
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cash, at the option of the purchaser. A deposit of 
$1,000.00 will be required at time of sale. All convey¬ 
ancing, recording, etc., at cost of purchaser. Terms of 
sale to be complied with within 30 days from day of 
sale, otherwise the trustees reserve the right to resell 
the property at the risk and cost of defaulting purchaser, 
after five days’ advertisement of such resale in some 
newspaper published in Washington, D. C. 

HARRY L. RYAN, Jr., 

ROGER J. WHITE FORD, 
aul7,19,21,24,26 Trustees. 

"Exhibit AS. Xo. 2” 

17 Filed Aug 10 1942 

Charles E. Stewart, Clerk 

COPY 

THE STERN COMPANY OF WASHINGTON, INC. 
625-31 Indiana Avenue, N. IV. 

Washington, D. C. 

August 8, 1942 

Mr. Hyman Stern, 

500 Market Street 
Norfolk, Ya. 

Miss Celia Stern, 

1411 Hamilton Street N. W. 

Washington, D. C. 

The Stern Company of Washington, D. C. has received 
notice from Shannon and Luchs Company, Inc. that be¬ 
cause default has occurred in the payment of real estate 
taxes, first trust interest and curtail due July 3rd. 1942, 
that they have been instructed to institute foreclosure 
proceedings under the terms of the deed of trust. 
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As of July 27th, 1942 there was due the following 

$ 596.25 semi-annul interest 
$ 500.00 curtail 

$ 1.50 interest on curtail due July 3, 1942 

$ 996.55 1942 taxes plus penalties. 


$2094.30 total due 

T am advising you of this fact so that you can make 
available the funds that we have on deposit in the 
National Bank of Washington to pay the above and 
thereby save this property which has a valuable equity. 
We do not have available sufficient funds in the Corpora¬ 
tion. 

Please give this your attention and advise me at once 
whether you are willing to use the funds on deposit in 
the National Bank of Washington to pay the above 
amount of $2094.30. 

Yours very truly, 

THE STERN COMPANY OF WASHINGTON, 

by . 

# * • * 

IS Filed Sep 14 1942 

Charles E. Stewart, Clerk 

.Joint and Several An steer and Count er-Claim and Cross- 
Claim of Defendants Hymen Stern and Celia Stern 
to the Plaintiff's Original Complaint 

(14 Exhibits) 

The .joint and several answer and counter-claim and 
cross-claim of the defendants Hymen Stern and Celia 
Stern to the original Complaint of the plaintiff, Abram 
F. Stern, respectfully states: 

1 . The allegation of Paragraph 1 thereof is admitted. 
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2. Answering Paragraph 2, these defendants admit 
that the plaintiff is a resident of the District of Colum¬ 
bia, and that he brings this suit in his own right as the 
owner of record of 23 1 /> shares of the capital stock of 
the defendant. The Stern Company of Washington, D. C., 
which Company these defendants say is a corporation 
created and organized under the laws of the State of 
Delaware. The plaintiff is the Vice-President and one of 
the Directors of the said corporation, and he has been 
since the incorporation and organization of said company 
in 1925. The plaintiff is also the owner of nine (9) 
shares in addition to the aforesaid 23 shares of the 
capital stock of said company, which said nine (9) shares 
were bequeathed to him under the last will and testa¬ 
ment of Helene Stern, who departed this life on Novem¬ 
ber 24, 1940, and who was the mother of the plaintiff 
and the defendants TTymen Stern and Celia Stern, of 
which said will the plaintiff and his brother, the defend¬ 
ant Hymen Stern, are the duly qualified Executors, as is 
hereinafter more fully set forth. The defendant, Celia 
Stern, was bequeathed, under the will of her mother, 
Helene Stern, now deceased, thirty-three (33) 
19 shares of the capital stock of the said defendant 
corporation, all of which is more particularly here¬ 
inafter set forth. 

These defendants admit that the defendant Hymen 
Stern is a resident of Norfolk. Virginia, and that the 
defendant, Celia Stern, is a resident of the District of 
Columbia, as alleged, and they say that each of them is 
an adult citizen of the Ignited States, which the Com¬ 
plaint omits to set forth. The plaintiff is also an adult 
citizen of the United States, which the Complaint like¬ 
wise omits to allege. 

These defendants admit that the defendant The Stem 
Company of Washington. D. C., was created and organ¬ 
ized under the laws of the State of Delaware, which oc¬ 
curred in 1925, as hereinafter more particularly set forth. 
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These defendants deny the conclusion of law alleged 
in the last sentence of Paragraph 2 of the Complaint 
that the defendant. The Stern Company of Washington, 
D. C. “is a pro forma corporation.” The facts with 
reference to the creation and the organization of the de¬ 
fendant The Stern Company of Washington, D. C., as a 
corporation are hereinafter set forth. 

3. Answering Paragraph 3 of the Complaint, these 
defendants say that on. to wit: September 20, 1916, and 
for several years immediately prior thereto. Max E. 
Stern, now deceased, who was a son of Helene Stern, 
now deceased, and a brother of the plaintiff, Abram E. 
Stern, and a brother of the defendants. Hymen Stern and 
Celia Stern, operated and managed the business referred 
to in the Complaint, in store-rooms Xos. 629-631 Indiana 
Avenue. X. W.. this city. 

On or about May 22, 1916. whilst said Max E. Stern, 
was operating said business, he became by purchase the 
owner in fee simple of one of the said store-rooms, to 
wit: 631 Indiana Avenue, X. IV.. (being lot 16 in square 
•4-58. one of the parcels of real estate mentioned in the 
Complaint) having bought the same by deed in fee from 
H. Sidney King to said Max E. Stern, dated May 22, 
1916. which was recorded May 24. 1916, in Liber 3S7S, 
folio 396. one of the land records of this District: and 
thereupon, said Max E. Stern, unmarried, executed and 
delivered two several deeds of trust upon said lot 16. in 
Square 438. one to John D. Coughlan et al. trustee, which 
was recorded May 24. 1916. in Liber 3878, folio 397, and 
the other deed of trust to Gardiner and Dent, trustees. 

recorded May 24. 1916. in Liber 3878, folio 400, of 
20 said Land "Records, to secure monies borrowed by 
said Max E. Stern to consummate the purchase of 
the said real estate. 


These defendants say that although the said business 
was being then conducted by the said Max E. Stern, as 
aforesaid, his mother, Helene Stern and his two brothers, 
Abram E. Stern, plaintiff herein, and the defendant, 
Hymen Stern, claimed that a partnership of the said busi¬ 
ness existed by and among the said four persons, which 
the said Max E. Stern disputed. Thereupon, on or about 
September 16. 1916. agreeably to all of said four parties, 
and after a full discussion by and among the mother, 
and her said three sons, in reference to the dispute re¬ 
lating to the ownership of the said business, Helene 
Stern, the mother, purchased from her said son. Max E. 
Stern, the entire said business, together with all of the 
merchandise, stock in trade and the assets of every de¬ 
scription in connection with said business, subject to the 
then existing liabilities of the said business, and she also 
purchased from the said Max E. Stern the aforesaid real 
estate, namely. Lot 16, in square 45S, (being premises 
631 Indiana Avenue. X. W.) subject to then existing en- 
cumbrances of record, at and for the sum of approxi¬ 
mately Xine thousand dollars ($9,000.00). all of which 
purchase money was paid by the mother. Helene Stern, 
to her said son. Max E. Stern, was provided by her en¬ 
tirely out of her estate. Xeither Abram E. Stem, the 
plaintiff herein, nor the defendant. Hymen. Stern, fur¬ 
nished any part of the said purchase money. Accordingly, 
in consummation of the aforesaid purchase. Max E. Stern, 
unmarried, executed and delivered his deed, dated Sep¬ 
tember 20. 1916. conveyed said lot 16, in square 458, to 
his mother. Helene Stern, in fee simple, subject to exist¬ 
ing encumbrances of record, which deed was recorded 
September 21. 1916. in Liber 3902, folio 399. of the land 
records of this District, and he, said Max E. Stern, un¬ 
married. also executed and delivered a bill of sale to his 
mother, TTelene Stern, conveying to her. absolutely, all of 
the merchandise, assets, and all personal propertv in con- 
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nection with said business. Said Bill of Sale, dated Sep¬ 
tember 20, 1916, was recorded September 21, 1916, in 
Liber 3902, folio 344, of the land records of this District. 

Thereupon, said Max E. Stern ceased to have any con¬ 
nection with the affairs of the said business. 

Thereafter, the said business was carried on by 
21 the mother, Helene Stern, trading as The Wash¬ 
ington Show Case Exchange and later as The 
Stern Company, until the creation and organization of 
the defendant. The Stern Company of Washington, D. C., 
as a corporation, in 1925, hereinafter more particularly 
referred to. 

The said Helene Stern’s two sons, Abram E. Stern, 
plaintiff herein, and Hymen Stern, one of the defendants 
herein, assisted in the actual conduct of the said busi¬ 
ness. The mother was consulted by her said two sons 
from time to time in the conduct of the said business, 
and particularly with reference to the financing thereof 

and the furnishing bv her of monev whenever readv cash 

• • • 

was needed for the said business. 

The various parcels of real estate mentioned in the 
Complaint were acquired by purchase by the mother, 
Helene Stern, between the years 1916 and 1925, and be¬ 
fore the creation and organization in 1925 of the de¬ 
fendant. The Stem Company of Washington, D. C., as a 
corporation, by deed to her, in fee simple, which were 
recorded among the land records of the District of Colum¬ 
bia, all of which was well known to the plaintiff, Abram 
E. Stern, and his brother, the defendant Hymen Stem, 
before and at the time their mother became the owner in 
fee simple of each parcel of said real estate. These 
defendants also state the fact to be that the plaintiff, 
Abram E. Stern, and his brother, defendant Hymen Stern, 
attended to the details incident to the purchase by their 
mother of the said parcels of real estate. 
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The aforesaid parcels of real estate, situated in the 
District of Columbia, as well as other parcels of real 
estate, likewise situated in said District, subject to the 
then existing deeds of trusts of record, and also the 
aforesaid business and assets and personalty connected 
therewith, subject to existing liabilities of said business, 
were conveyed by Helene Stern to the defendant, The 
Stern Company of Washington, D. C., in fee simple, in 
1925, upon the creation and organization of the said Com¬ 
pany as a corporation, in consideration of the issuance 
to her, said Helene Stern, of all of the capital stock of 
said corporation, which consisted of One Hundred Shares 
(100), no par, all of which is hereinafter more particu¬ 
larly referred to. 

22 4. Answering Paragraph 4 of the Complaint, 

these defendants admit there were controversies 
between the plaintiff, Abram E. Stern, and the defend¬ 
ant, Hymen Stern, which occurred on occasions between 
1916 and on or about June, 193S, when both of them 
were managing the said business. During said period, 
the plaintiff had charge of the factory conducted in con¬ 
nection with said business, which was located at different 
times at 13th & Ohio Avenue, X. W., at 31S Maine Ave¬ 
nue, Southwest, and 12S Q Street, Northeast, and the 
defendant. Hymen Stern, had charge of the store and 
office located at 629-631 Indiana Avenue, X. W. 

The defendant. Hymen Stern, says that the causes of 
the said controversies between him and the plaintiff were 
due to the facts that the plaintiff neglected his duties 
and he was careless in supervising the manufacture of 
equipment at the factory, which resulted in financial 
losses, and further, that the plaintiff assumed the attitude 
as though he was the sole and exclusive owner of the 
said business, an illustration of which is the following, 
namely: a customer, one Stravedes, who conducted a 
lunch room on D Street, between 9th and 10th Streets, 


X. W., this city, purchased about tlie year 1936 from 
defendant corporation The Stern Company of 'Washing¬ 
ton, D. C\. of which the plaintiff was then and still is the 
Vice-president, on written conditional sales contract cer¬ 
tain restaurant equipment for. approximately, $6,500.00, 
the customer paying about $500.00 as cash down pay¬ 
ment. and agreeing to pay the balance in monthly install¬ 
ments of $150.00 each: said customer deposited with the 
said The Stern Company a certain certificate, belonging 
to said customer, and in his name, evidencing a certain 
number of shares of the capital stock of a gold mining 
company, as collateral security for a part of the unpaid 
purchase price of the said equipment, the value of which 
collateral on the stock exchange at the time of the de¬ 
posit thereof with The Stern Company was, approxi¬ 
mately. $2,300.00. About the year 1938, the defendant. 
Hymen Stern, being informed that the said customer, said 
Stravedes. had made sale of his said lunch room, includ¬ 
ing the said equipment theretofore purchased from The 
Stern Company on conditional sale contract, which had 
been duly recorded, said defendant. Hymen Stern, after 
investigation, ascertained that said information was 
23 true, and that the said equipment had been deliv¬ 
ered by the said Stravedes to his said purchaser. 
Thereupon, the defendant. Hymen Stern, examined the 
books of The Stern Company and ascertained that there 
was no entry therein of the receipt by The Stern Com¬ 
pany of money from the said Stravedes for the settle¬ 
ment of the balance of said equipment, and the book¬ 
keeper of The Stern Company informed the defendant. 
Hymen Stern, that there was no entry in the books of 
said Company showing that the said Stravedes had paid 
to the company the balance of the purchase money for 
said equipment, and the said bookkeeper also informed 
defendant Hymen Stern that the aforesaid collateral 
which had been deposited by said Stravedes was missing 
from the safe of The Stern Company, where it had al- 



23 A 


ways been kept. Tn this connection, defendants hereby 
refer to the affidavit of Hazel M. White, being Defend¬ 
ants Exhibit Xo. 13, hereto attached and hereby made 
part of this Answer. 

Thereupon, defendant Hymen Stern requested said 
Stravedes to call at the office of The Stern Company, 
which he did. and in the presence and hearing of said 
Abram E. Stern (plaintiff herein), this defendant. Hymen 
Stern, and the attorney of said Stravedes, and said 
Stravedes. the latter made the statement that he. Strave¬ 
des, had theretofore paid to the said Abram E. Stern, 
plaintiff herein, for the said The Stern Company, $1,- 
600.00 in cash, for the aforesaid collateral, at which time 
said Abram E. Stern had delivered said collateral to 
him. said Stravedes. in full settlement of the balance of 
said Stravedes* indebtedness to The Stern Company. The 
defendant Hymen Stern avers and says that said Abram 
E. Stern did not deny the aforesaid statement of said 
Stravedes. made in his presence and hearing, but said 
Abram E. Stern remarked to defendant Hymen Stern, 
that the latter “was always looking for trouble”, at the 
same time using vile language towards defendant Hymen 
Stern. 

Another illustration of the manner in which the plain¬ 
tiff. Abram E. Stern, has acted as a fiduciary officer of 
defendant corporation, relates to the liquidation of a 
certain mechanics’ lien, in favor of The Stern Company, 
defendant herein, filed at the instance and direction 
24 of the plaintiff as Vice-president of defendant cor¬ 
poration. for four thousand eight hundred and 
fiftv-one dollars in the Mechanics Lieu docket of the 
clerk’s office of this court, on April 1, 1929, against cer¬ 
tain lots in Square 72. in this District, improved by a 
large garage, built by one William E. Gore, of which The 
Semmes Motor Company was owner. 
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On information and belief, defendants say that one 
James B. Sparks was one of the principal subcontractors 
and also had a claim in a substantial amount against said 
property. The Stern Company, corporation, had sup¬ 
plied office partitions and quantities of wood work to said 
Sparks, sub-contractor of said garage, for which pay¬ 
ment had not been made. 

Upon information and belief, these defendants say that 
after the filing of the said mechanics lien of The Stern 
Company, as aforesaid, an arrangement was made with 
all of the parties concerned, including lien claimants, 
(Abram E. Stern agreeing for The Stern Company) 
whereby said Sparks purchased the property and made 
adjustment of claims, through his attorney, Louis Otten- 
berg. Esq., with the lien holders, including The Stern 
Company: that the lien of The Stern Company, corpora¬ 
tion. was adjusted about January 31, 1930, by which The 
Stern Company, through Abram E. Stern. Vice-President 
thereof, was at that time paid $526.00, in cash, and The 
Stern Company received notes, aggregating $4325.00, exe¬ 
cuted and delivered by the said Sparks, which notes were 
secured by a second deed of trust upon the said real 
estate, consisting of the said land and the garage there¬ 
on: that on or about April. 1931, The Stern Company, 
by authority of Abram E. Stern, as Vice-President there¬ 
of. extended the time of the payment of the notes held 
by The Stern Company to April 7. 1932. and in April, 
1932. $312.$2. representing the interest on the notes held 
by The Stern Company, was paid to said Abram E. 
Stern for The Stern Company, corporation. 

Upon information and belief, these defendants say that 
thereafter the said property was sold, and as a part of 
the settlement of the outstanding second trust notes a 
compromise of the said second trust notes was made; 
that the notes which had been delivered to The Stem 
Companv were wrongfullv endorsed bv The Stern Com- 

k • • • * 
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pany, by Abram E. Stern. Vice-President, to himself, 
Abram E. Stern, personally, and he delivered the same 
to said Sparks, marked cancelled. 

These defendants are informed and believe, and aver, 
that the said Abram E. Stern, on or about May 15, 1941, 
directed Louis Ottenbenr, Esq., attorney, who disbursed 
the fund in payment of said second trust notes, to make 
the check in payment of the note or notes held and 
25 owned by The Stern Company in favor of Abram 
E. Stern, individually, for $4325.00 in settlement 
and adjustment of the second trust notes held by The 
Stern Company of Washington, D. C.. defendant herein, 
which was done, and the said Abram E. Stern, plaintiff 
herein, received a check in that form, dated May 15, 1941, 
on Liberty National Bank, and he endorsed the said check 
in his individual capacity and he, said Abram E. Stern, 
personally cashed said check. A photostat of said check 
and the endorsement of said Abram E. Stern is hereto 
annexed, marked Defendant’s Exhibit No. 1, and is 
hereby prayed to bo considered in connection with this 
Answer. These defendants call upon the plaintiff to ex¬ 
plain why he transferred said notes to himself and why 
he directed the check in payment thereof to be made to 
his personal order, and why he did not turn the proceeds 
over to defendant corporation. The Stern Company, and 
cause an entry to be made in its books concerning said 
item. (Defendants hereby refer to affidavit of Hazel M. 
White, Defendants’ Exhibit No. 13, who was the book¬ 
keeper of defendant corporation) 

The plaintiff should be required to account for said 
money in this action. By reason of the mismanagement 
and the misconduct on the part of the said plaintiff, 
Abram E. Stern, in connection with the said business, 
the books and records concerning the financial affairs of 
The Stern Company became and were confused and re¬ 
mained incomplete and unbalanced. Deference is hereby 
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made to the affidavit of Virgil W. Chapin hereto annexed 
and made a part hereof. 

After the discovery of the defendant. Hymen Stern, of 
the Stravedes-Abram E. Stern affair, a meeting was held 
at the home of the Stern family, at which were present 
the mother, Helene Stern, Abram E. Stern, Hymen Stern, 
Celia Stern and three business men, friends of the Stern 
family, to endeavor to get the plaintiff. Abram E. Stern, 
to co-operate in a proper manner with his brother, the 
defendant. Hymen Stern, in the furtherance of the best 
interests of the business. "When the meeting opened, the 
defendant. Hymen Stern, began to recite the facts with 
reference to the collection by the plaintiff of the afore¬ 
said $1600.00 in cash from the aforesaid Stravedes and 
retaining the said money for his own use, instead of 
accounting for the same, but one of the friends of the 
family, present at said meeting, informed the defendant, 
Hymen Stern, that he did not desire to pass upon 
26 the facts relating to said transaction, and the others 
present, excepting the defendant. Hymen Stern, 
agreed that it was host not to bring that matter up. The 
defendant. Hymen Stern, thereupon stated that inasmuch 
as the item of $1600.00 was. in his opinion, a substantial 
one, and was important, the failure of Abram E. Stern 
to account for the same to The Stern Company was a 
vital subject matter for consideration and action. 

The defendant. Hymen Stern, stated, as the main object 
of the meeting, in his opinion, had failed, it seemed to 
him that it was unnecessary to continue discussion of the 
affairs of The Stern Company. The meeting then ad¬ 
journed. Thereupon, which was about June. 193$, the 
defendant. Hymen Stern, ceased to be active in the con¬ 
duct of the said business, on account of the repeated acts 
by Abram E. Stern, plaintiff herein, of mismanagement 
of the business affairs of defendant. The Stern Company, 
the careless and wrongful ways in which the plaintiff 
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handled transactions in which the said company was finan¬ 
cially interested, resulting in financial losses, and the 
assumed attitude by said Abram E. Stern as if he was 
the exclusive owner of the said business, and also by 
reason of the extreme dictatorial and arbitrary manner 
of the said Abram E. Stern, especially in affairs con¬ 
cerning the said company. In this connection reference 
is hereby made to the affidavit of Virgil TV. Chapin, 
hereto attached, marked Defendant’s Exhibit Xo. 2, and 
hereby prayed as part hereof, in which it set forth, 
among other things, that said Abram E. Stern requested 
said Chapin not to disclose any information concerning 
the business of the Stern Company to either his brother, 
Hymen Stern, or his sister, Miss Celia Stern. 

The defendant, Hvinen Stern, avers and savs that after 
/ * • 

numerous unsuccessful attempts by the defendant, Hymen 
Stern, to persuade the said Abram E. Stern to change 
his attitude and conduct, the defendant, Hymen Stern, 
decided to cease active service in behalf of the company, 
as it was impossible to get the plaintiff to change his 
said attitude, or to co-operate with said defendant in a 
friendly way. 

Again, the defendant. Hymen Stern, avers and says 
that it seemed impossible for him to prevent the 
27 plaintiff. Abram E. Stern, from diverting monies 
belonging to the corporation. The Stern Company, 
to his, Abram E. Stern’s personal use, without authority 
of the said defendant corporation, or to get him to ac¬ 
count to the company respecting the same, unless a suit 
was filed against the said Abram E. Stern. The defend¬ 
ant, Hymen Stern, decided to defer the filing of an action 
against the said Abram E. Stern, the plaintiff herein, on 
account of the then extreme age of the mother of these 
defendants and the plaintiff. If an action had been filed 
by defendant. Hymen Stern, the mother of these defend¬ 
ants and the plaintiff would have been a party thereto. 
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The fact? in reference to the incorporation and organi¬ 
zation of the business of the defendant, The Stern Com¬ 
pany of Washington, D. C., mentioned in Paragraph 4 
of the Complaint are set forth in Paragraph 5 of this 
Answer. 

5. Answering paragraph 5 of the Complaint, these 
defendants admit that a Certificate of Incorporation for 
the defendant. The Stern Company, of Washington, D. C., 
signed and verified by Helene Stern, Abram E. Stern, 
plaintiff herein, and Hymen Stern, one of the defendants 
herein, dated February 23. 1925, was filed with the Secre¬ 
tary of State of Delaware on April 17. 1925, setting forth 
a total authorized capital of one hundred shares of com¬ 
mon stock, without nominal or par value, and with per¬ 
petual existence. 

A certified copy of said Certificate is hereto attached, 
marked Defendant's Exhibit No. 3, and prayed to be con¬ 
sidered part hereof. 

These defendants say that on to wit, November IS, 
1925, the incorporators, of whom the plaintiff, Abram E. 
Stern, was one, and the subscribers to the capital stock, 
of whom the plaintiff was one, held their first meeting in 
Washington, D. C., of which all the incorporators of and 
the subscribers to the capital stock of the corporation 
had due notice, and at which meeting all of them were 
present, excepting the defendant. Hymen Stern; that said 
meeting recognized the Certificate of Incorporation of 
The Stern Company of Washington, D. C., theretofore 
filed with the Secretary of State of Delaware, enacted 
By-Laws for the government of said corporation, 
2 S elected bv ballot the following officers: Helene 
Stern, President and Director, Abram E. Stern 
(the plaintiff herein). Vice President, Director and Treas¬ 
urer, Nathan Cayton, Secretary and Director, and Milton 
B. Thomas, Director, each to hold office as such officer 
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until the next annual meeting of the stockholders in 1926, 
and until their successors shall be chosen and qualify; 
that the plaintiff, Abram E. Stern, being personally pres¬ 
ent at said meeting, accepted the offices to which he was 
elected. Said Abram E. Stern, the plaintiff herein, was 
the Inspector of Election at said organization meeting. 

A copy of the minutes of said organization meeting, 
and a copy of the By-Laws of said corporation, are hereto 
annexed, marked Defendants’ Exhibits Nos. 4 & 5, and 
hereby prayed to be considered parts hereof. 

By reference to the minutes of said organization meet¬ 
ing held November 18, 1925, it will be seen that Helene 
Stern offered to sell, transfer and convey to said corpo¬ 
ration, The Stern Company of Washington, D. C., the 
business theretofore conducted by her under the name of 
‘‘The Stern Company” and ‘‘The Washington Show Case 
Exchange”, including all of the assets contained in the 
factory on Maine Avenue, subject to all debts incurred 
in the management and conduct of said business, and also 
offered to convey to said corporation the following par¬ 
cels of real estate, subject to all encumbrances of record, 
to wit: Lots fifteen (15), sixteen (16) and seventeen 
(17) in Joseph B. Varnum’s Subdivision of part of 
square Four hundred Fifty-eight (45S) as per plat re¬ 
corded in Liber C.H.B. folio Three Hundred seventy-one 
(371) in the records of the office of the Surveyor of the 
District of Columbia: and 

Also Lots Six (6) and Seven (7), and Lots Eight hun¬ 
dred and three (S03) to Eight Hundred and Twenty-one 
(821), both inclusive, in Square Seven Hundred (700) in 
the District of Columbia, subject to existing encumbrances 
of record, upon the terms that in consideration of the 
conveyance by said Helene Stern of the business and real 
estate aforesaid, the corporation shall transfer and caused 
to be issued to her One hundred (100) shares of the 
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capital stock of no par of said corporation, and that the 
said corporation shall likewise execute and deliver 
29 to her its promissory note for $10,000.00, payable 
to the order of Celia Stern (daughter of Helene 
Stern) in equal installments of Two Thousand Dollars 
($2,000.00) per year after date, for all of the capital 
stock of said defendant corporation. 

The minutes also set forth the said offer was carefully 
considered, and the stockholders were of the opinion that 
the assets and property aforesaid, subject to the debts 
and encumbrances aforesaid, are of the value of One 
Hundred shares of the capital stock of the said corpora¬ 
tion, of no par value: it was thereupon unanimously re¬ 
solved as follows: 

“Resolved, that the contract as offered by Mrs. Helene 
Stern be accepted, and that the corporation shall issue to 
her in exchange for her executed deed to the property 
named, the shares of stock of this company, in accordance 
with her direction.” 

These defendants say that Abram E. Stern, the plain¬ 
tiff, was present at said meeting and voted in favor of 
the aforesaid resolution. 

Thereupon, to consummate the aforesaid contract, said 
Helene Stern, as grantor, executed and delivered her deed 
to The Stern Company, of Washington, D. C., a corpora¬ 
tion organized under the laws of the State of Delaware, 
as grantee, in fee simple, all of the pieces and parcels 
of real estate, aforesaid described, and which are particu- 
larlv described in her deed, said deed in fee reciting that 
said lands thereby conveyed to said corporation were 
subject to the existing encumbrances of record. Said 
deed bears date November IS, 1925, and was duly re¬ 
corded as Instrument No. 56, on November 25, 1925, 
among the land records of the District of Columbia: and 
on to wit: November IS, 1925, said Helene Stern, as 
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grantee, executed and delivered her Bill of Sale to The 
Stern Company of Washington, D. C., a corporation or¬ 
ganized under the laws of Delaware, its successors and 
assigns, all the goods, chattels and personal property 
therein described, namely, the show ease and equipment 
business then conducted by the grantor, Helene Stern, 
at Nos. 629. 631 and 633 Louisiana Avenue (which was 
the name of the street then, and afterwards changed to 
Indiana Avenue) X. W„ Washington, D. C., together with 
all the stock in trade contained in said premises, all book 
accounts and promissory notes connected with said busi¬ 
ness and all machinery, merchandise and equipment con¬ 
tained in the factory on Maine Avenue, between 
30 Four and one-half (4 1 4) and Sixth Street, S. W., 
Washington, D. 0.. subject to all debts “owing by 
me” [Helene Stern] ‘‘at this time arising out of the 
conduct of said business”, which debts the corporation 
thereby assumed and agreed to pay. 

Said bill of sale, dated November 18, 1925, was duly 
recorded November 25, 1925. as Instrument Xo. 64, among 
the land records of the District of Columbia. 


These defendants are informed and believe, and aver, 
that thereupon, the said Helene Stern, being the owner 
of the one hundred (100) shares of the capital stock of 
said corporation. The Stern Company of Washington, 
D. C.. directed said corporation, by its officers, to allot 
said shares, and issue certificates of stock, as follows: 


To herself 

To Abram F. Stern (her son) 
plaintiff herein 
To Hymen Stern (her son) 
one of defendants herein 
To Nathan Cayton 
To Milton B. Thomas 


51 shares 
23i/o 

23Vo 

1 

1 


Total 


100 shares 
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which direction was complied with, and said certificates 
of stock were duly delivered to said stockholders, which 
adjusted and settled the previous respective partnership 
interests of the mother and her two sons, Abram E. 
Stern and Hymen Stern, in said business. 

That following: the meeting: of the aforesaid organiza¬ 
tion meeting:, the Board of said corporation held a meet¬ 
ing: on November IS. 1925. at which were present all of 
the Directors, namely. Helene Stern, Abram E. Stern, 
Nathan Oayton and Milton B. Thomas, at which, among 
other business transacted, the minutes of the first meet¬ 
ing of the stockholders were read and approved, the 
Treasurer (Abram E. Stern) was authorized to open a 
bank account in behalf of the company with the National 
Bank of Washington, withdrawals of funds of the com¬ 
pany on deposit with it to be upon and according to the 
check of the company signed by its Treasurer, and By- 

Laws of the company were read, article by article, and 

unanimously adopted, and the Directors ratified the ac¬ 
tion of the stockholders in accepting the offer of 

31 Helene Stern to sell and transfer her business and 

certain real estate, as set forth in the minutes of 
the stockholders’ meeting, all of which will more fully 
appear by reference to said meeting of said Board of 
Directors, copy of which, marked Defendants’ Exhibit 
No. 6, is hereby annexed and made part of this Answer. 

A copy of the minutes of the meeting of the stock¬ 
holders of the defendant corporation. The Stern Com¬ 
pany of Washington. D. C., held May 27. 1927, is hereto 
annexed, marked Defendants’ Exhibit No. 7, and is hereby 
made a part of this Answer. At said meeting, and by 
reference thereto, it appears that all of the stockholders, 
including Abram E. Stern (the plaintiff herein) were 
present in person and that Messrs. Milton Strasburger 
and Alexander Wolf were also present: that the resigna¬ 
tions of Messrs. Nathan Cayton and Milton B. Thomas 
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were presented and accepted: that the one share of stock 
held by each of them was surrendered, and there was 
issued to Milton Strasburger, Esq., one share of stock 
and to Alexander "Wolf, now deceased, one share of stock, 
said shares to be transferred to them to be held nominally 
by them for the purpose of serving as members of the 
Board of Directors: that the condition of the affairs of 
the company was discussed and the differences existing 
straightened out and the resignation of Abram E. Stern, 
as Treasurer, was accepted, and also the resignation of 
Nathan Cayton as Secretary was accepted: that Hymen 
Stern (defendant herein) was elected Treasurer and Sec¬ 
retary of the company and that Messrs. Milton Stras¬ 
burger and Alexander Wolf were elected Directors, and 
that the Board and officers of the company thereupon con¬ 
sisted of the following: Helene Stern, President: Abram 
E. Stern (plaintiff herein). Vice President; Hymen Stern, 
Secretary and Treasurer: Milton Strasburger and Alex¬ 
ander Wolf, members of the Board. That the President 
signed the various stock certificates presented for her 
signature and that the stock of the company outstanding 
is as follows: 


Helene Stern 

51 shares 

Abram E. Stern 

23y 2 “ 

Hymen Stern 

23 y 2 

Milton Strasburger 

1 

Alexander Wolf 

1 


32 That it was agreed that the profits of the company 
to be declared as dividends from time to time 
should be declared on the basis of one-third to each of 
the three first named stockholders, and that the two re¬ 
maining stockholders, Milton Strasburger and Alexander 
Wolf, each simply hold one qualifying share: a resolu¬ 
tion was passed declaring that the National Bank of 
Washington be the depository of the company: that the 
money and securities be deposited in the said bank to 
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the credit of the company and not to be withdrawn there¬ 
from except on the cheeks in the name of the company, 
signed by the Treasurer and countersigned by the Wee 
President: that all the present accounts belonging to the 
company, whether in the name of The Stern Company of 
Washington, D. C\. in the name of the Washington Show 
Case Exchange, or in any other name whatsoever, should 
all he closed by the withdrawal of the money on deposit, 
such checks to be signed by the Treasurer and counter¬ 
signed by the Vice President, and the proceeds of all 
such accounts should he deposited in the corporation ac¬ 
count. under the name of The Stern Company of Wash¬ 
ington. D. C.. to he withdrawn only as hereinbefore set 
forth, that is to say, in the name of The Stern Company 
of Washington. D. C.. by checks signed by the Treasurer 
and countersigned by the Vice President: it was further 
resolved: that no notes, acceptances or evidence of in¬ 
debtedness be made except in the name of the company, 
signed bv the Treasurer and countersigned bv the Vice 
President: and the said stockholders fixed the salaries at 
said meeting as follows: 

Helene Stern. President $125.00 per week 

Abram E. Stern. Vice President 125.00 “ 

Hymen Stern. Secretary-Treasurer 125.00 “: 

that at said meeting Helene Stern called attention to the 
agreement entered into between herself and her two sons 
for the incorporation of the company and the conveyance 
by her of the real estate to the corporation and the pay¬ 
ment to Celia Stern of the sum of $10,000.00. whereupon 
it was unanimously agreed that no note was to be given 
as evidence of this indebtedness, and the same was not 
to be put in the form of an obligation of the company, 
excepting in the event of the marriage of the said Celia 
Stern, at which time, and from and after the date of 
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the said marriage, there should be paid to her Two 
33 Thousand Dollars ($2,000.00) per year for a period 
of five years, total Ten Thousand Dollars ($10,- 
000.00): that interest on said obligation should only run 
from the date of her marriage; that proper acknowledg¬ 
ment should be executed in the name of the company, 
signed by the President, Vice President and Secretary- 
Treasurer, in their official capacities and under the seal 
of the said corporation. 

That since May 27, 1927, the plaintiff, Abram E. Stern, 
has been Vice President and member of the Board of 
Directors of said corporation, and held himself out as 
such. 

That from the date of the incorporation and organiza¬ 
tion of said company, to on or about June, 193S, the 
plaintiff, Abram E. Stern, and his brother, Hymen Stern, 
one of the defendants herein, actively managed the busi¬ 
ness affairs of the said corporation, and since to wit: 
June, 193$, to the date hereof the plaintiff, as Vice Presi¬ 
dent of said corporation, has managed said business and 
has been in exclusive charge thereof; that the defendant, 
Celia Stern, assisted in the conduct of said business from 
the organization of said company until on or about 1939. 
That the said Abram E. Stern, by his dictatorial and 
arbitrary manner exhibited toward his brother, Hymen 
Stern, and his sister, Celia Stern, in the conduct of said 
business, made it practically impossible for his said 
brother. Hymen Stern, and his sister, Celia Stern, to 
remain as employees or associates of the said plaintiff 
in carrying on the said business. 

6. Answering paragraph 6 of the Complaint, these 
defendants admit that since the incorporation and organi¬ 
zation of the defendant corporation. The Stern Company 
of Washington, D. C.. whenever it became necessary for 
said corporation to execute and deliver deeds in fee simple 
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of different parcels of real estate, situated in the District 
of Columbia and owned by said corporation, and the said 
corporation to execute and deliver deeds of trust upon its 
real estate, situated in said District, or leases upon real 
estate located in said District, and owned by said cor¬ 
poration, the plaintiff, Abram E. Stern, as the Vice Presi¬ 
dent, and the defendant. Hymen Stern, as the Secretary 
thereof, duly executed and delivered such instru- 
34 ments. for and in behalf of said corporation, the 
seal of said corporation being attached to each of 
said instruments, which said instruments recited the fact 
that the same were executed pursuant to resolutions of 
the Board of Directors of said corporation, certified copies 
of such resolutions being annexed to said instruments, 
which said instruments were duly recorded among the 
land records of the District of Columbia. 

Amongst others, the following instruments were exe¬ 
cuted and delivered by said corporation, by Abram E. 
Stern, as Vice President, attested by Hymen Stern, as 
Secretary thereof, with the corporate seal of said corpora¬ 
tion annexed thereto: 

(a) Deed of trust dated June 1, 192S, by and between 
The Stern Company of Washington. D. C., a body cor¬ 
porate, duly incorporated under the laws of the State of 
Delaware, acting therein pursuant to a resolution of its 
Board of Directors (a duly certified copy of which reso¬ 
lution was annexed thereto), as party of the first part, 
and the American Security and Trust Company, a cor¬ 
poration, as party of the second part, securing $50,000.00 
for money borrowed by said corporation pursuant to the 
above mentioned resolution and securing eighteen (IS) 
promissory notes of said corporation, signed with its 
corporate name by its Vice President Abram E. Stern, 
attested by its Secretary, upon certain pieces and parcels 
of real estate of said corporation, described in said deed 
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of trust, and which deed of trust was duly acknowledged 

before a Xotarv Public of this District bv the said Abram 
• * 

E. Stern. Said deed of trust was recorded June 5, 1928, 
in liber 6163, folio 49, et seq., one of the land records of 
the District of Columbia. 

(b) Deed of trust, dated July 31, 1940, by and between 
The Stern Company of Washington, D. C., a body cor¬ 
porate, duly incorporated under the laws of the State of 
Delaware, acting therein pursuant to a resolution of its 
Board of Directors (a duly certified copy of which reso¬ 
lution was thereto annexed), party of the first part, and 
the American Security and Trust Company, Trustee, as 
party of the second part, which said instrument conveyed 
to the party of the second part certain parcels of real 
estate, situated in the District of Columbia and described 
therein, and said instrument was signed by The Stern 

Company of Washington, D. C. with its corporate 
35 seal, by its Vice Pres. Abram E. Stern, and by its 

Secretary. Hymen Stern, and acknowledged by 
Abram E. Stern as Vice President, to which said instru¬ 
ment was attached a copy of the resolution of said cor¬ 
poration authorizing the execution of said instrument by 
the signature of Abram E. Stern as Vice President and 
Hymen Stern as Secretary. Said instrument was re¬ 
corded October 15, 1940, as instrument Xo. 33.161, in 
liber 7532, folio 395, et seq., of the land records of this 
District. 

(c) Deed of trust dated January 3. 1941. by and be¬ 
tween The Stern Company of Washington, D. C., a cor¬ 
poration organized and existing under the laws of the 
State of Delaware, acting by authority of a resolution 
of its Board of Directors and stockholders, party of the 
first part, and Harry L. Ryan, Jr. and Roger H. White- 
ford. Trustees, parties of the second part, securing $27,- 
500.00 for money loaned to the said The Stern Company 
of Washington, D. C., as securing its one certain promis- 
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sory note for said sum, payable three years after date, 
with interest until paid at the rate of 4VlWr per annum, 
said deeel of trust being upon certain real estate, situate 
in the District of Columbia and owned by said The Stern 
Company of Washington, D. C., a corporation, and fully 
described in said deed of trust, which said deed of trust 
was executed by said corporation. The Stern Company of 
Washington. D. C.. by Abram E. Stern, Vice President, 
attested bv Hymen Stern, Secretary thereof, with cor¬ 
porate seal of said company attached, and the said Abram 
E. Stern duly acknowledged said instrument on behalf 
of the said The Stern Company of Washington, D. C., 
on January 3, 1941. certificate of the Secretary certify¬ 
ing that the aforesaid deed of trust was executed in 
accordance with and by authority of a resolution of the 
Board of Directors and stockholders of The Stern Com¬ 
pany of Washington. D. C. Said deed of trust was 
recorded January 7. 1941. in liber 7565, folio 391, et seq., 
of the land records of this District. 

(d) Instrument dated November 16. 1940. executed by 
The Stern Companv of Washington, D. C., bv Abram E. 
Stern. Vice President, attested by Hymen Stern, Secre- 
thry of The Stern Company of Washington. D. C., a cor¬ 
poration. with its corporate seal attached, being duly ac¬ 
knowledged by Abram E. Stern as attorney in fact and 
bv virtue of the power and authoritv vested in him 
36 by The Stern Company of Washington. D. C., which 
instrument cancelled a previous lease dated June 
19. 1940. from said corporation. The Stern Company of 
Washington. D. C.. t<> the Gulf Oil Corporation, to certain 
premises owned by The Stern Company of Washington, 
D. C.. which was recorded in Book No. 7502. page 397 of 
the land records of said District, said instrument being 
signed by The Stern Company of Washington, D. C., by 
Abram E. Stern, Vice President, attested by Hymen 
Stern, Secretary, with corporate seal of said corporation 
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annexed, and also signed by the Gulf Corporation by 
^ • W Hartman, Vice President, and attested by 0. G. 
Cramer, Assistant Secretary, with corporate seal annexed, 
and which said instrument was dulv acknowledged bv 
Abram E. Stern in behalf of said corporation. The Stern 
Company of V ashington, D. C. Said cancellation of 
lease was recorded as Instrument Xo. 577, January 7, 
1941, in liber 7565, folio 395, et seq., one of the land rec¬ 
ords of this District. 

These defendants are legally advised and believe, and 
therefore aver, that the plaintiff, Abram E. Stern, is es¬ 
topped from asserting or claiming that The Stern Com¬ 
pany of Washington, D. C. is not a corporation, and these 
defendants are further legally advised and believe, and 
therefore aver, that the plaintiff. Abram E. Stern, is 
estopped from claiming or asserting that the assets and 
properties of the defendant corporation, as between the 
plaintiff and defendant. Hymen Stern, have reverted to 
them as a partnership, as alleged. These defendants 
therefore deny the legal conclusion alleged at the end of 
paragraph 6 of the Complaint that the assets and proper¬ 
ties, real and personal, of the corporation. The Stern 
Company of Washington, D. C., as between the plaintiff 
and defendant. Hymen Stern, have reverted to them prac¬ 
tically as a partnership. 

These defendants allege the facts to be that the plain¬ 
tiff is a minority stockholder of said corporation, owning 
32 1 /o shares thereof, the defendant. Hymen Stern, is a 
minority stockholder thereof, owning 32Jo shares and 
the defendant, Celia Stern, is a minority stockholder 
thereof, owning 33 shares thereof, total 98 shares, and 
the remaining two shares are owned, one by Milton 
Strasburger. Esq., and the other by the estate of the late 
Alexander Wolf, their two shares having been is- 
37 sued to them to qualify them as members of the 
Board of Directors. 
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7. Answering paragraph 7 of the Complaint, these de¬ 
fendants hereby refer to paragraph 5 of this Answer, 
which sets forth the facts respecting the sale and convey¬ 
ances by the late Helene Stern, by her deed in fee simple, 
and her bill of sale, of the pa reels of real estate and 
assets of the said business, to the defendant corporation. 

S. Answering Paragraph S of the Complaint, these 
defendants admit that their mother, Helene Stern, de¬ 
parted this life on November 23, 1940, leaving a last will 
and testament, which is dated December 2, 1932. in which 
the testatrix appointed the plaintiff, Abram E. Stern, and 
the defendant. Hymen Stern, Executors thereof. The said 
will was admitted to probate and record by the Probate 
Branch of this Honorable Court, by order dated January 
22. 1941, in administration cause Xo. 57,$$4. which order 
appointed plaintiff Abram E. Stern, and defendant. Hy¬ 
men Stern. Executors thereof, and letters testamentary 
were issued to them on January 23, 1941. upon their 
filing a special undertaking of Five Thousand Dollars 
($5,000.00). which was approved by the court. 

A certified copy of said will is hereto annexed, marked 
Defendants' Exhibit Xo. S. and is hereby made a part 
hereof, and will be hereinafter more particularly re¬ 
ferred to. 

The present balance in bank to the credit of the Execu¬ 
tors is $4,131.93. 

Further answering Paragraph S, these defendants say, 
to the best of their knowledge and belief that, exclusive 
of Federal and District of Columbia Estate taxes, and 
Executors' commissions, the debts of the said Estate have 
been paid. The plaintiff and defendants being fully ac¬ 
quainted with the financial affairs of their mother, the 
plaintiff agreed with the defendants that if defendants 
would consent to a special bond or undertaking by the 
Executors, the plaintiff would co-operate actively, with- 
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out delay, with his eo-executor. Hymen Stern, and close 
the said Estate within ninety (90) days from the date of 
their qualification as Executors: that relying upon such 
agreement, these defendants consented that such 
38 special bond or undertaking be given, but the plain¬ 
tiff breached the said agreement, although the de¬ 
fendant, Hymen Stern, made many trips from Norfolk, 
Virginia, to this City, since the Executors qualified on 
January 23. 1941. and on each occasion said defendant 
urged the plaintiff to co-operate with him, Hymen Stern, 
to close the estate, but said Abram E. Stern always ren¬ 
dered flimsy excuses for not doing so. 

The defendant. Hymen Stern, says that being advised 
that it was necessary for the Executors to cause to be 
taken a physical inventory of the stock of merchandise 
and other personal property of the defendant corpora¬ 
tion, as near as possible to November 23, 1940, the date 
of the death of the testatrix, in view of her ownership at 
the time of her death, of fifty-one (51) shares of the capi¬ 
tal stock of the defendant corporation, the defendant, 
Hymen Stern, says that in February. 1941, and on many 
occasions thereafter, he urged the plaintiff to co-operate 
with him in the taking of such inventory, but defendant. 
Hymen Stern, was frequently informed by the plaintiff 
that he. the plaintiff, was too busy to do so. Finally, the 
plaintiff stated to the defendant. Hymen Stern, that he, 
the plaintiff, did not intend to take or cause to be taken 
a physical inventory and that he. the plaintiff, would give 
an estimated amount as of 1940 of the market value of 
the merchandise and personal property of the defendant 
corporation, as he. the plaintiff, had always done. The 
plaintiff having the exclusive possession of the business 
of defendant corporation, and the books and records con¬ 
nected therewith, furnished to the defendant. Hymen 
Stern, and to James C. Dulin. Jr.. Esq., attorney for the 
Estate of Helene Stern, certain figures which he, the 
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plaintiff, stated to them represented the market value of 
the merchandise and personal property of the defendant 
corporation, which said attorney and defendant. Hymen 
Stern, relied upon. Said attorney prepared the Returns 
for Estate Taxes and the Executors filed the same on or 
about February 19. 1942: that said Returns set forth, 
among other things, that the market value of the afore¬ 
said fifty-one (ol) shares of stock of the defendant cor¬ 
poration was $37,060.2^ as of November 23. 1940. being 
the figure the plaintiff represented as correct, to the 
attornev of said Estate and his co-executor, Hvmen Stern, 
but the Estate and Inheritance Department of the Dis¬ 
trict. after an examination of the books and records of 
the defendant corporation, increased the above stated 
figure to $63,149.74. 

39 Further answering Paragraph S. these defend¬ 
ants say that the plaintiff has failed, neglected or 
refused to disclose to the local Estate and Inheritance 
Department of the District of Columbia an accurate ac¬ 
count of the market value of merchandise the defendant 
corporation and or the plaintiff repossessed from certain 
seventeen (17) vendees, whose notes were not paid to 
Helene Stern and which formed part of her residuary 
estate. That, on or about September 2, 1942, defendant 
Hymen Stern requested the plaintiff to furnish to him a 
correct written account of such, market value of said last 
mentioned merchandise, and instead of doing so the 
plaintiff delivered to defendant Hymen Stern a haphazard 
account, written hurriedly by the plaintiff from his mem¬ 
ory, purporting to cover the value of many articles of 
merchandise re-possessed by the plaintiff and'or the de¬ 
fendant corporation from fourteen (14) of the said ven- 
does. over a period of three or four or more years imme¬ 
diately last past. The defendant. Hymen Stern, informed 
the plaintiff that such a statement or account could not 
be presented to the local Taxing authorities because it 
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was not accurate, and the plaintiff replied to said de¬ 
fendant, “I don’t care how it is wanted, this is the way 
it is going to he given.” (Reference is here made to 
affidavit of Victor H. Gottsehalk, Jr., Defendants’ Ex¬ 
hibit Xo. 14, hereto attached and hereby made part 
hereof) 

9. Answering Paragraph 9. these defendants, on in¬ 
formation and belief, say that since the filing of the Com¬ 
plaint, Milton Strasburger, Esq., who was the attorney 
for the late Helene Stern when defendant corporation 
was organized, delivered, temporarily, to the plaintiff’s 
counsel his. said Milton Strasburger’s certificate of one 
(1) share, and the certificate of said Helene Stern for 
fifty-one (51) shares of stock in defendant corporation, 
which is subject to the demand of the Executors of her 
Estate. 

The other allegations of Paragraph 9 are admitted. 
The whereabouts of the certificate of one (1) share of the 
late Alexander Wolf are unknown to these defendants, 
who are informed and believed and aver that the Execu¬ 
tors of his Estate do not claim to own the same. 

10. Paragraph 10 is admitted, excepting that defendant 
corporation does business outside of the District of Colum¬ 
bia. 

11. Answering Paragraph 11, these defendants sav 
that the parcels of real estate therein set forth are owned 
by the defendant corporation in fee simple of record and 
the defendant corporation is in the possession of the 
same. Defendants further say that the existing balance 
of the encumbrance on certain of said real estate, lots 15, 
16, 17 and 813, in square 458. is now $26,000.00, and not 
$26,500.00 as stated in said Paragraph 11. 

Further answering Paragraph 11, these defendants say, 
on information and belief, that all of the aforesaid 
40 pieces and parcels of real estate according to the 
1942 Assessment Book, are assessed for the pur- 
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poses of taxation as of the value of $77,617.00, and not 
681,489.00 as stated in Paragraph 11 of the Complaint. 

12. Answering Paragraph 12 of the Complaint, these 
defendants admit that, as of June, 1942, the merchandise 
of the defendant corporation was of the value of approxi¬ 
mately 840.000.00 as set forth in said paragraph, but these 
defendants have no knowledge or information with refer¬ 
ence to the other items of assets or the liabilities ot the 
defendant corporation, excepting as alleged in said Para¬ 
graph 12. and they therefore cannot admit the correctness 
thereof, and these defendants demand strict proof thereof. 

13. Answering Paragraph 13 of the Complaint, these 
defendants admit that in the month of March. 1941, the 
defendant corporation sold and conveyed parts of lots 13, 

14. 15. 16. IS and 19 in square 700. for $34,447.50, and 
that the net amount realized from such sale was $2S,519.40, 
after deduction of encumbrances, taxes and expenses of 
sale, which said net amount was deposited in the National 
Bank of Washington on March 25, 1941. to the credit of 
the plaintiff, and these answering defendants. Hymen 
Stern and Celia Stern, being the owners of the capital 
stock of the defendant corporation (excepting the two 
outstanding shares in the names of Milton Strasburger, 
Esq. and the late Alexander Wolf, in whose names these 
two shares stood on the books of the corporation to 
qualify them as directors of the corporation, but neither 
of whom ever claimed to have any financial interest in 
said corporation), subject only to be withdrawn on checks 
signed by the plaintiff and these defendants. 

These defendants admit that said net amount ($28,- 
519.40) belonged to the defendant corporation, as alleged, 
but. at the time of the receipt of said fund, March 25, 
1941. and for some time prior thereto, the plaintiff was 
exclusively conducting and mismanaging the business of 
the defendant corporation, and had wrongfully excluded 
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these defendants from the said business, and by reason 
thereof, these defendants felt that, pending an accounting 
by the plaintiff, and an adjustment of the affairs 
41 of said defendant corporation, it was unsafe to 
turn over to the plaintiff, exclusively, said large 
sum of money, especially in view of the fact that the 
plaintiff had prior to March, 1941, neglected or failed or 
refused to render a proper accounting in respect to the 
financial affairs of the defendant corporation: and these 
defendants state that they desired to be acquainted with 
the facts in respect to the disbursement of said fund, 
from time to time, without being compelled to rely upon 
the unsubstantiated verbal statements that the plaintiff 
is accustomed to make in respect to the financial affairs 
of the defendant corporation. 

Further answering Paragraph 13, these defendants say 
that, upon the urgent request of the plaintiff, these de¬ 
fendants reluctantly consented to and thev did sign checks 
with the plaintiff against the said fund, payable to de¬ 
fendant corporation, and which were delivered to the 
plaintiff, as Vice President thereof, as follows: March 2, 
1941, .$5,000.00: April 10, 1941, $3,000.00: July 25. 1941, 
$2,000.00: March 16. 1942, $1610.00: March 20. 1942, 
$32.10, a total of $11,642.10, but plaintiff has never in¬ 
formed these defendants in what manner he disbursed the 
said mentioned total sum, excepting the proceeds of the 
check for $2,000.00 turned over to the plaintiff July 25, 
1941. The plaintiff has informed the defendant. Hymen 
Stern, that he utilized that amount for the vear ending 
June 30, 1941, in the payment of interest and curtail on 
first deed of trust on certain real estate owned by the 
defendant corporation, and taxes thereon. 

These defendants deny that the plaintiff was compelled 
to agree with the defendants Hymen Stern and Celia 
Stern to withdraw $5,000.00 from said fund, “as a loan 
for ninety days” to these defendants, as alleged. These 
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defendants say that it was mutually agreed by and among 
the plaintiff and these defendants that a check should be 
drawn against said joint account to these defendants for 
said amount, as a credit on account of the indebtedness of 
the defendant corporation to these defendants. These de¬ 
fendants never agreed to repay said sum to the defendant 
corporation. The plaintiff has never requested them, or 
either of them, to repay said sum. 

These defendants say that the defendant corporation 
is now indebted to these defendants on account of sala¬ 
ries and advances made by them to the defendant cor¬ 
poration. 

42 Further answering Paragraph 13. these defend¬ 
ants say that as a part of the agreement and ar¬ 
rangement by and among the plaintiff and these defend¬ 
ants. the plaintiff, as Vice President of the defendant 
corporation, agreed to deposit with the National Bank of 
Washington notes receivable funder conditional sales con¬ 
tracts) belonging to the defendant corporation, aggregat¬ 
ing $4,212.50. and that collections to be received by said 
bank from said vendees to be credited to the said joint 
account of the plaintiff and these defendants: that be¬ 
tween August 26, 1941, and August 25. 1942, both inclu¬ 
sive. the said Bank has received $534.70 from some of 
the vendeees or makers of said notes, but these defend¬ 
ants say that the plaintiff breached said agreement and 
understanding last aforesaid, in this: The plaintiff re¬ 
cently admitted to the defendant. Hymen Stern, that he, 
the plaintiff, had made collections from some of the mak¬ 
ers (vendees) of the aforesaid notes and that he, the 
plaintiff, did not turn over the said collections to the 
National Bank of Washington to be placed to the credit 
of said joint account, but instead thereof, as these de¬ 
fendants believe and aver, the plaintiff has intermingled 
the said collections in such a way as necessitates an ac¬ 
counting by him in respect thereto. 
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Defendants further state, on information and belief, 
that on June 15, 1942, in a ease entitled Burlington Hotel, 
plaintiff, vs. Abraham E. Stern, defendant, Xo. 406-636, 
in the Municipal Court of the District of Columbia, the 
plaintiff therein having obtained a judgment against 
Abram E. Stern, plaintiff in the instant action, issued a 
garnishment against the National Bank of Washington 
for $353.71 (being the amount of the judgment and costs 
recovered against Abram E. Stern therein) against the 
said fund standing to the joint credit of Abram E. Stern, 
Hymen Stern and Celia Stern, in the said bank, and de¬ 
pleted said fund to the extent of said personal judgment 
against the said Abram E. Stern. 

14. Answering Paragraph 14. these defendants say 
that the present balance to the joint credit of the plaintiff 
and defendants in the National Bank of Washington, re¬ 
ferred to in said Paragraph, is $9,S79.40. 

15. Answering Paragraph 15, these defendants say 
that on August 22. 1942, these defendants and the 

43 plaintiff paid to Shannon & Luchs Company, as 
agent for the holder of the deed of trust notes, out 
of the reserve fund of the defendant corporation. $2,188.89, 
and the foreclosure sale referred to in said Paragraph 
has been avoided. 

These defendants say that the plaintiff has for some 
time last past been exclusively in the possession of said 
business and has handled all of the receipts therefrom, 
without informing these defendants, the majority stock¬ 
holders of said company, in regard thereto, nor has he 
rendered any accounting to the company or to these de¬ 
fendants in respect to the affairs of said company. These 
defendants say that if the defendant company is now 
financially strained, as alleged, it is due to the misman¬ 
agement of the company’s business by the plaintiff and 
his inefficiency and/or incompetency or neglect or failure 
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or refusal to keep proper books of account, and to the 
diversion of funds of the defendant corporation to the 
plaintiff's own use, without authority so to do. 

These defendants say that the only time the plaintiff 

contacts these defendants is when the plaintiff informs 

them that readv cash is needed bv him to carrv on the 
• * • 

business of the defendant company. 

Further answering said Paragraph 15, these defendants 
say that the defendant corporation conducts its business 
in its own property (excepting 635 Indiana Avenue, 
X. AA’.). These defendants submit that in fairness the 
plaintiff should, at least, have caused to be paid, out of 
the receipts of said business, the taxes on the said real 
estate, and the interest and the curtail on the deed of 
trust on the four stories occupied by the defendant com¬ 
pany wherein it conducts its business, which the plaintiff 
has failed to do. 

16. Answering Paragraph 16 of the Complaint, these 
defendants hereby refer to their answer to Paragraph 15 
hereof. 

17. Paragraph 17 is admitted. 

18. Answering Paragraph 18. these defendants say 
that the plaintiff has for some time last past assumed 
the attitude as if he were the exclusive owner of the 
business of the defendant corporation and instructed book¬ 
keepers and employees of the defendant corporation not 
to disclose any information in regard to the affairs of 

said company, to his mother, in her lifetime, or to 
44 these defendants. Tn this connection, reference is 
hereby made to the affiants of Yirsril AY. Chapin 
and Albert Johnston Stephens (Defendants’ Exhibits Xos. 
2 and 9, respectively), hereto annexed and hereby made 
parts hereof. 
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These defendants deny that the differences which exist 
between the plaintiff and these defendants, characterized 
in said Paragraph 18 as “continud dissension and hos¬ 
tility'’ as “without any justification whatever”. These 
defendants say that the plaintiff, a minority stockholder, 
wrongfully took exclusive charge of said business and has 
made no accounting, and continues to make no account¬ 
ing either to the defendant corporation, or to these de¬ 
fendants, the majority stockholders thereof. 

Reference is hereby made to the 4th Paragraph (pages 
5-9) of this Answer, relative to the specific diversion by 
the plaintiff of funds belonging to the company. 

These defendants deny that the plaintiff has endeavored 
to conciliate these defendants, as alleged, and they deny 
that these defendants, or either of them, have done any¬ 
thing which affected the morale of employees of the de¬ 
fendant corporation, as alleged. 

These defendants deny that several employees of the 
company have been induced by them, or either of them, 
to leave the employment of the defendant company and 
enter into employment of the defendants’ Norfolk store, 
as alleged. The untruthfulness of such allegation is 
shown by the affidavits of Jack Kahn and Sam Bender, 
hereto attached, the two former employees of the defend¬ 
ant corporation, unnamed in Paragraph IS of the Com¬ 
plaint. marked Defendants’ Exhibits Nos. 10 and 11, re¬ 
spectively, and hereby made parts hereof. 

These defendants deny they, or either of them, are in¬ 
different to the financial condition of the business of the 
defendant corporation, or that they or either of them, 
have interfered with the conduct of said business, as al¬ 
leged. Since the death of her mother, defendant Celia 
Stern says that she has on several occasions loaned large 
sums to the defendant corporation, turning over same to 
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the plaintiff, at his request, but some of the advances 
have not been returned to her. 

The defendant Hymen Stern, lias, since the death 
45 of thier mother, repeatedly requested the plaintiff 
to co-operate with defendant Hymen Stern, as 
Executors of their mother’s Estate, in the final settle¬ 
ment of her Estate, and carry out the terms and provi¬ 
sions of her will, so that the rights and interests of the 
devisees and legatees thereunder might be properly en¬ 
tered on the books of the defendant company, but the 
plaintiff has pursued dilatory tactics, rendering flimsy 
excuses for his failure to do so. The plaintiff has re- 
peatedlv informed defendant Hymen Stern that he, the 
plaintiff, was too busy to attend to such matters and he 
has put defendant Hymen Stern off from time to time. 

These defendants have no knowledge or information of 
the borrowing of money by plaintiff from relatives and 
friends to conduct said business, except as alleged, and 
defendants cannot admit such allegation, but these de¬ 
fendants are informed and believe and aver that the 
plaintiff indulges in the practice of “check-kiting” due to 
his inefficiencv and incompetencv and his methods ot con- 
ducting a business of the size and importance of the 
defendant company. (Defendant hereby refer to affidavit 
of Victor H. Gottschalk, Jr., hereto attached, marked De¬ 
fendants’ Exhibit Xo. 14. and hereby made part hereof) 

19. Answering Paragraph 19, these defendants deny 
that the defendant corporation is indebted to the plaintiff 
“in a sum no less than $3,340.00’’ for salary, as alleged. 
On the contrary, these defendants say that upon an ac¬ 
counting by the plaintiff, under the direction of this Hon¬ 
orable Court, it will be disclosed that the plaintiff is per¬ 
sonally indebted to defendant company in a large sum oV 
money, and that said defendant corporation and/or the 
plaintiff, individually, or as Executor of the Estate of 
Helene Stern, is indebted to said Estate and/or defendant 
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Celia Stern, as the residuary legatee under her mother’s 
will, by reason of the intermeddling by the plaintiff, or 
by defendant corporation and/or the plaintiff personally 
with the said trust estate, and the intermixture by the 
plaintiff of the residuary estate of Helene Stern, with 
monies of the defendant corporation. 

Further answering said Complaint, these defendants 
say that they forwarded by registered mail, postage pre¬ 
paid, on August 26, 1942, to the plaintiff Abram E. Stern, 
as Vice President of the defendant corporation and as 
co-executor under the will of his mother, a letter 
46 bearing said date, requesting said Abram E. Stern 
to co-operate with defendant Hymen Stern, as co¬ 
executor and as Secretary and Treasurer of the defend¬ 
ant corporation, in the surrender of the 51 shares of 
capital stock of the defendant corporation, and cause to 
be issued in lieu thereof new certificates, one for nine (9) 
shares to Abram E. Stern, one for nine (9) shares to 
defendant Hymen Stern, and one for thirty-three (33) 
shares to defendant Celia Stern. A duplicate copy of 
said letter is hereto annexed, marked Defendants’ Ex¬ 
hibit Xo. 12 and is hereby made a part hereof. 

Defendants say that they received a letter in reply, 
dated September 3, 1942, from counsel of the plaintiff, 
decling to do so in view of the fact that the Estate and 
inheritance taxes against the estate of Helene Stern had 
not been finally adjusted. 

These defendants say that the Executors have paid 
$1064.51 to the Federal Government which accompanied 
their Return, and defendant Hymen Stern as co-executor 
has received no additional bill, if any is to be rendered. 

These defendants say that the Estate and Inheritance 
Department of the District of Columbia informed the de¬ 
fendant Hymen Stern that, after an examination of the 
books of the defendant corporation the Department desires 
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the payment of the following Estate and Inheritance taxes 


by the Executors: 

For Celia Stern, devisee $1301.13 

For Abram E. Stern, devisee 61.75 

For Hymen Stern, devisee 61.75 

Total $1324.63 


And the officials of the District of Columbia department 
advised defendant Hymen Stern that if a satisfactory 
showing were made respecting the amounts received by 
the defendant corporation and or Abram E. Stern from 
merchandise repossessed from the aforesaid seventeen 
(17) vendees (makers of notes), the aforesaid taxes might 
be reduced. The plaintiff has. or should have, the neces¬ 
sary data, but the defendant Hymen Stern has been un¬ 
able to get a satisfactory account respecting the amounts 
from the plaintiff. In reference thereto defendants here¬ 
by refer to Paragraph $. page 22 of this Answer. 

The Executors have $4131.93 to their credit in bank. 
These defendants submit that, in view of the long 
47 delay that is likely to occur if the plaintiff continues 
to neglect or refuse or fail to co-operate with his 
co-executor. Hymen Stern, in the adjustment of the said 
taxes, the transfer of the said 51 shares of the capital 
stock of the defendant corporation can be made at this 
time according to the terms and provisions of the last 
will and testament of said Helene Stern, deceased. These 
defendants are willing to endorse new certificates to 
them, in blank, if the plaintiff will endorse his new cer¬ 
tificate, in blank, and thereupon the three of them can 
deposit the same into the custody of the Executors of 
said Estate, to be held as collateral security, pending co¬ 
operation upon the part of the plaintiff, Abram E. Stern, 
as co-Executor of said Estate, to the end that the final 
administration or closing of said Estate may not be “tied 
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up’* indefinitely which has resulted from the procrastina¬ 
tion, indifference and dilatory tactics of the plaintiff 
heretofore indulged in and now being indulged in bv the 
plaintiff as one of the Executors of said Estate. 

Further answering the Complaint, these defendants 
say that, as majority stockholders of the defendant cor¬ 
poration, and pursuant to sub-paragraph (f) of Section 
3 of the By-Laws of defendant corporation, these defend¬ 
ants did sign a written request, dated September 11, 
1942. requesting a special meeting of the stockholders of 
defendant corporation, to be held at the office of the cor¬ 
poration, 629-631 Indiana Avenue, X. IV., this city, on 
September 23, 1942, at the hour of 4 o’clock, p.m., for 
the following objects, which are set forth in said written 
call, namely: 

(1) to employ counsel to oppose the appointment of a 
Receiver or Receivers of the defendant corporation in a 
suit filed August 19, 1942, by Abram E. Stern, as plain¬ 
tiff, against The Stern Company of Washington, D. C., 
Hymen Stern and Celia Stern, being Civil Action Xo. 
16,833, District Court of the United States for the Dis¬ 
trict of Columbia, in which the plaintiff prays for the ap¬ 
pointment of a Receiver or Receivers, pending said suit, 
to take custody of all of the assets of said defendant 
corporation, and also praying that said Receiver or Re¬ 
ceivers be authorized and directed to operate the business 
of said corporation, and also to dispose of the assets of 
said corporation (being the instant action); and 

(2) to fix a date for the holding of the annual meet¬ 
ing of the stockholders of The Stern Company of Wash¬ 
ington. D. C., corporation, for the purpose, among 

4S other business to be transacted, to elect officers and 
directors of The Stern Company of Washington, 
D. C.. corporation, and to carry on the internal affairs 
of said corporation. 


The defendant Hymen Stern avers and says that said 

written call was delivered to him. as the Secretarv of 

• 

said corporation, on said 11th day of September, 1942, 
and pursuant thereto he. Hymen Stern, as such Secre¬ 
tary. did on said 11th day of September, 1942, mailed a 
written notice, dated September 11. 1942, signed by him 
as such Secretary and sealed in an envelope, postage pre¬ 
paid, to each and all of the stockholders of the defendant 
corporation, notifying them, and each of them, of the 
aforesaid special meeting and requesting them and each 
of them to attend the same at the time and place afore¬ 
said, namely, September 23, 1942, at the office of The 
Stern Company, corporation. 629-631 Indiana Avenue, 
X.W., Washington. D. 0.. at the hour of 4 o'clock, p.m., 
said written notice being addressed to each of said stock¬ 
holders at the correct address of each of them in this 
city. 

Further answering the Complaint, defendant Hymen 
Stern says that in June. 1942. a conference was held by 
and among the plaintiff. Abram E. Stern, the defendant, 
Hymen Stern, and James C. Dulin, Jr., Esq., the attorney 
for the Executors of the late Helene Stern, with the 
officials of the Estate and Inheritance Department of the 
District of Columbia, with reference to the Return of the 
Executors of her Estate theretofore filed with said De¬ 
partment. when it was decided that a certified Public 
Account be employed by the said Executors to have 
made, without unnecessary delay, an audit as of 1940 
of the books of The Stern Company, corporation, de¬ 
fendant herein, for the purpose of ascertaining the 
market value of the 51 shares of the capital stock of said 
company, owned by the late Helene Stern, as of the date 
of her death. November 23, 1940. Defendant Hymen 
Stern says that about two weeks later, in June, 1942, 
the plaintiff informed him that he, the plaintiff, had 
secured the services of a local Certified Public Accountant 
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to make said audit at a cost of $500.00. Defendant 
Hymen Stern says that in July, 1942, he contacted the 
plaintiff, with reference to said audit, and the plaintiff 
told him that the hooks were beinsr audited for 1940 and 
that the work would he completed in the near future. 

Xot bein<r satisfied with such promise, defendant 
49 Hymen Stern interviewed said Certified Public 

Accountant employed by said Abram E. Stern to 
perform said service, and said Accountant informed de¬ 
fendant Hymen Stern that he had not been employed 

to audit the books of The Stern Conrnanv of Wash ins:- 

▲ • 

ton. T). C. for 1940. hut that he was employed to audit 
the hooks of that company for 1941 and 1942. hut that 
his assistants were on vacation, and besides his office 
was busily enquired in the preparation of returns for his 
clients in certain tax matters, and that he would have 
to contact the said Abram E. Stern because, he, said 
Accountant, did not understand that he was employed to 
make an audit of the books of The Stern Company of 
Wash inert on. D. C. for 1940. Thereupon, defendant 
Hymen Stern contacted said Abram E. Stern about the 
proposed audit for 1940, informing him what said Ac¬ 
countant told defendant Hymen Stern, and said Abram E. 
Stern replied to defendant Hymen Stern that he. Abram 
E. Stern, intended to sret in touch with said Accountant. 

That up to the date hereof, no audit of the books of 
said defendant company for 1940 has been made, to the 
best knowledge, information and belief of these answer¬ 
ing defendants, and each of them. 

These defendants aver and say that they and each of 
them are well acquainted with the nature and character 
of the business of the defendant corporation and are 
capable of conducting and manasrinc: said business, and 
as these defendants are the majority stockholders of the 
defendant corporation they should be permitted to oper¬ 
ate. control and manage the internal affairs of said 
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company, which they stand ready and willing and are 
anxious to do. certainly in preference to a Receiver or 
Receivers. And these defendants respectfully ask the 
Court to defer action upon the prayer of the plaintiff 
for a Receiver or Receivers pendente lito, and to afford 
these defendants an opportunity to hold the aforesaid 
stockholders’ meeting called for September 23, 1942. as 
aforesaid, and therefore permit the majority stockholders 
to control the internal affairs of the defendant corpora¬ 
tion instead of appointing a Receiver or Receivers. 

These defendants say that it would he extremely diffi¬ 
cult and most expensive for said business to he conducted 
under a Receivership, and furthermore a receivership is 
unnecessary, and the same would he unjust and in¬ 
equitable to the rights and interests of these defendants 
as such majority stock holders of the defendant corpora¬ 
tion. The plaintiff having exclusively mismanaged said 
business since 193^. and is now mismanaging the same, 
defendants submit the plaintiff is in no position to seek 
a receivership. 

50 Defendants' Paragraph 20. Defendanty Cross 
Claim and Counter Claim 

(a) Further answering the Complaint, and for coun¬ 
ter-claim and cross claim against the plaintiff. Abram E. 
Stern, individually and as Executor under the last will 
and testament of Helene Stern, and the defendant cor¬ 
poration, and each of them, these defendants sav that 
after several specific bequests of diamonds and jewelry, 
and two bequests of 825.00 each. Helene Stern, testatrix, 
by Item VT of her last will and testament (certified copy 
of which is hereto attached and made part hereof. De¬ 
fendants’ Exhibit Xo. 8) bequeathed the 51 shares of the 
capital stock of the defendant corporation, owned by her 
at the time of her death, as follows: nine (9) shares to 
the plaintiff. Abram E. Stern, nine (9) shares to de- 
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fendant. Hymen Stern, and thirty-three (33) shares to 
defendant. Celia Stern. 

(b) By Item VII of said will, testatrix devised to her 
daughter, defendant Celia Stern, in fee simple, premises 
No. 1411 Hamilton Street, XAY„ this city, in which testa¬ 
trix resided, subject to existing encumbrance thereon, 
which these defendants say was $3,000.00, and testatrix 
also bequeathed to her said daughter the entire contents 
of said house. The fair market value of said real estate 
is Ten thousand dollars (10,000.00) and the household 
effects $200.00. 

(c) That by Item YITI of said will, testatrix 
51 devised to her said daughter Celia Stern, in fee 
simple, (defendant herein) all of the rest, residue 
and remainder of her estate, of which the testatrix died 
seized or possessed, which these defendants say consisted 
of the following: cash in bank to the credit of the testa¬ 
trix. $4,953.58, owned by her, and certain notes (owned 
by testatrix at the date of her death) which had been 
executed and delivered by fifty (50) conditional vendees 
under fifty (50) conditional sales written contracts with 
defendant corporation (which had been duly recorded 
among the land records of this District, all of which said 
notes had been purchased by the said Helene Stern from 
the defendant corporation, at different times in her life¬ 
time. for a sum of money equal to the face amount of 
each and every note (of said fifty (50) conditional ven¬ 
dees) above referred to, and upon each and every occasion 
when said Helene Stern purchased a note, or notes, as 
aforesaid, and paid the consideration therefor (that is a 
sum of money equal to the face amount of each note as 
aforesaid) to the defendant corporation, the defendant 
corporation endorsed the ^aid note or notes and deliv¬ 
ered the same to the said Helene Stern, and these de¬ 
fendants state the fact to be that the agreement by and 
between the said Helene Stern and said defendant cor- 
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poration, by Abram E. Stern, as the vice-president there¬ 
of, was that if after his mother purchased a note or notes 
or such conditional vendees, and the said note was not 
paid by the vendee (maker thereof) and such note or 
notes turned out to be unsatisfactory to her, the de¬ 
fendant corporation would deliver to said Helene Stern 
a stood and satisfactory note or notes of conditional ven¬ 
dees of defendant corporation so that said Helene Stern 
would sustain no pecuniary loss, inasmuch as she paid 
the defendant corporation the full face amount of such 
note or notes so purchased by her from the defendant 
corporation. These defendants state the fact to be that 
the defendant corporation and or Abram E. Stern, vice- 
president thereof, had the same agreement and under- 
standing with defendant Celia with reference to notes 
belondns: to defendant corporation which said corpora¬ 
tion sold to her. each of which was by said corporation 
endorsed before delivery thereof to defendant Celia Stern. 

The aforesaid notes of said fifty (50) conditional 
52 vendees were deposited by said Helene Stern, in 
her life-time, in The American Security & Trust 
Company, 7th & E Streets, s.w. branch, for collection, 
and from time to time the payments which were made on 
said notes by the vendees, that is. the makers thereof, 
to the said Bank, were credited to the personal bank 
account of said TTelene Stern which she carried in said 
Bank. At the date of her death (November 23, 1940), 
certain notes (of the aforesaid fifty (50) vendees) of 
which thirty-three (33) conditional vendees were and are 
the makers, were in the said Bank for collection, as afore¬ 
said. for credit to account of Helene Stern, and the 
same were left there by the Executors of Estate of 
Helene Stern for collection by Abram E. Stern and de¬ 
fendant Hymen Stern, as such Executors. At the date 
of the death of Helene Stern, the total amount remain¬ 
ing unpaid on the notes of the said thirty-three (33) 
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vendees, including interest to November 23, 1940, was the 
sum of $30,137.91. All of the collections received by said 
Bank since the death of Helene Stern have been credited 
by said Bank to the credit of said Executors, but, on 
information and belief, these defendants aver and say 
that the plaintiff, Abram E. Stern, individually, and/or 
the defendant corporation, by said Abram E. Stern, have 
improperly received payments from some of the vendees 
(makers of said notes), which notes are at said Bank 
for collection for the Executors and belong to said Estate, 
same forming part of the residuary Estate of Helene 
Stern, and these defendants say that said Abram E. 
Stern and or defendant corporation have made no 
accounting whatever for such collections to the Executors 
of the said Estate, nor have Abram E. Stern and/or 
defendant corporation delivered such collections to said 
Bank, or rendered any statement in respect thereto or 
any accounting therefor either to his co-executor, Hymen 
Stern, or to defendant, Celia Stern, residuary legatee 
under her mother’s will. 

(d) These defendants say that in addition to the 
aforesaid notes of said thirty-three (33) vendees, the late 
Helene Stern owned, at the date of her death certain 
notes of seventeen (17)conditional vendees (the remain¬ 
ing notes of the aforesaid 50 conditional vendees, men¬ 
tioned in sub-paragraph (c) hereof, under conditional 
sales written contracts with defendant corporation, which 
testatrix, in her life-time, purchased from defendant cor¬ 
poration, paying therefor a sum of money equal to the 
face amount of each note, and endorsed by defendant 
corporation (with the same agreement and under- 
53 standing with respect to replacing (with Helene 
Stern) a satisfactory and good conditional vendee 
note if a vendee failed to pay his note, as hereinbefore 
set forth, in order that the mother of said Abram E. 
Stern would sustain no pecuniary loss in buying a note 
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for the face amount thereof: that said last mentioned 
notes of said seventeen (17) conditional vendees (or 
makers), not includin': interest, aggregated $21,008.03 (at 
the date of the death of Helene Stern), and which said 
notes had not l>een paid to her by the makers or to said 
Bank for her. hut which notes said Bank had returned 
to said Helene Stern approximately five (5) months prior 
to her death. On information and belief, these de¬ 
fendants aver and say that the plaintiff. Abram E. Stern 
and or the defendant corporation, by said Abram E. 
Stern, as vice-president thereof, caused to be made re¬ 
possessions from said seventeen (17) conditional vendees 
of the merchandise embraced within the conditional sales 
written recorded contracts for which said notes were 
given, and said Abram E. Stern, individually, and/or 
defendant corporation, by said Abram E. Stern, as vice- 
president thereof, retained or sold the said merchandise 
so recaptured or re-possessed, or the said Abram E. 
Stern, individually or as vice-president of defendant cor¬ 
poration. made compromise settlements with said seven¬ 
teen (17) conditional vendees, or some of them, but the 
plaintiff and or defendant corporation have never made 
any accounting in respect to such transaction, or the in¬ 
termeddling or intermixture of said trust estate with 
funds of defendant corporation, either to the Estate of 
Helene Stern, or to his co-executor. Hymen Stern, de¬ 
fendant herein, or to defendant Celia Stern, defendant 
herein, who is the residuary legatee under her mother’s 
will. 

(e) The defendant. Celia Stern, avers and says that 
as the residuary legatee under her mother’s will, she is 
the owner of all of the notes of the aforesaid fifty (50) 
vendees, and she is entitled to all of the rights under 
said conditional contracts (which secure said notes). The 
defendant corporation and ; or plaintiff, Abram E. Stern, 
individually, or as Executor of said Estate, or as vice- 
president of defendant corporation, should be required 
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to account herein to the Estate of Helene Stern, deceased, 
and/or to Celia Stern, defendant herein, in respect to 
the intermeddling with said trust estate by the plaintiff 
and/or defendant corporation regarding all of the said 
notes which form part of the residuary estate of the 
testatrix. 

54 (f) These defendants demand a full and com¬ 

plete discovery and/or accounting from the plain¬ 
tiff, individually, or as co-executor of the Estate of 
Helene Stern, and/or as vice-president of the defendant 
corporation and/or the defendant corporation in respect 
to anv and all collections received bv them, or anv of 

• • 7 % 

them, from the vendees under the aforesaid fifty (50) 
conditional sales contracts, whose notes belong to the 
Estate of said Helene Stern, and/or respecting all re¬ 
possessions of merchandise under the said fifty (50) con¬ 
ditional sales contracts, or under any of said contracts, 
and/or the value of the merchandise, re-posssesed by the 
defendant corporation and/or the plaintiff as co-executor 
of said Estate, or otherwise, which said merchandise is 
described in said conditional sales contracts, and/or the 
proceeds derived from the sale or re-sale by defendant 
and/or plaintiff of said merchandise embraced in said 
contracts, all of which belongs to the Estate of the late 
Helene Stern. 

(g) The defendant Hymen Stern says that the plain¬ 
tiff and/or defendant corporation have never rendered 
any accounting or statement to defendant, plaintiff’s 
co-executor, or to the defendant, Celia Stern, as residuary 
legatee under her mother’s will, respecting the collection 
by the plaintiff and/or defendant corporation on any of 
said notes (which the bank did not receive at its bank¬ 
ing house) which were received by the plaintiff and/or 
defendant corporation from any of said fifty (50) con¬ 
ditional vendees, nor has the plaintiff and/or defendant 
corporation rendered any accounting whatever to his co- 
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executor or to defendant Celia Stern concerning the mer¬ 
chandise repossessed by the plaintiff and/or defendant 
corporation from any of the aforesaid 50 conditional 
vendees. 

(h) These defendants say that the defendant corpo¬ 
ration and/or the plaintiff in any capacity whatever 
never delivered to the testatrix in her life-time, or to her 
Executors any good or satisfactory note to re-place any¬ 
one of the notes of the aforesaid fifty (50) conditional 
vendees which was not paid to the said Bank or to the 
Executors of the Estate of said Helene Stern. 

55 WHEREFORE, the premises considered, these 
defendants pray: 

1. That each prayer prayed for in the Complaint be 
denied. 

2. That no Receiver or Receivers of defendant corpo¬ 
ration be appointed. 

3. That the Complaint be dismissed with costs against 
the plaintiff. 

4. That the plaintiff, Abram E. Stern, individually, 
and as Executor of the Estate of Helene Stern, deceased, 
be deemed and considered as party hereto, or as cross¬ 
defendant. 

5. That defendant. Hymen Stern, as co-executor under 
said will of Helene Stern, be made party hereto in that 
capacity. 

6. That the plaintiff, Abram E. Stern, individually, 
and as Executor as aforesaid, and the defendant corpo¬ 
ration, each of them, render an accounting herein to his 
co-executor. Hymen Stern, and to defendant Celia Stern, 
as legatee and devisee under the will of Helene Stern, 
deceased, with respect to all monies, notes, merchandise 
and all assets of every kind belonging to the Estate of 




63 A 


Helene Stern, deceased, and that the plaintiff in any 
capacity whatsoever and defendant corporation, and each 
of them, fully discover with reference to the assets of 
said Estate, and to that end this cause be referred to 
the Auditor of this Honorable Court. 

7. That a final decree be entered herein against the 
plaintiff, individually, and/or as the Executor of the 
Estate of Helene Stern, and/or against defendant corpo¬ 
ration, The Stern Company of Washington, D. C., after 
an accounting herein by them and each of them, for all 
monies that shall be found to be due by them, and each 
of them, either to the Estate of Helene Stern, defeased, 
and/or to defendant Celia Stern, as residuary legatee 
and devisee under the said will of Helene Stern, deceased, 
or to Hymen Stern as Executor under said will. 

S. That the plaintiff, Abram E. Stern, be removed as 
Executor under the will of Helene Stern, deceased, and 
that he be denied all commissions as one of the Executors 
of the Estate of Helene Stern, deceased. 

9. That the plaintiff and/or defendant corporation be 
required to deliver to defendant Hymen Stern, as suc¬ 
cessor Executor under the will of said Helene Stern, de¬ 
ceased, all personal property, assets and monies belong¬ 
ing to said Estate. 

56 And for such other and further relief as the 
nature of the case may require and to the Court 
shall seem proper and necessary in the premises. 

/s/ Hymen Stern 
Hymen Stern 
/s/ Celia Stern 
Celia Stern 

Defendants and Cross- 
plaintiffs. 


/s/ Levi H. David 
Levi H. David 
Bond Building 
Washington. D. C. 

Attorney for Hymen Stern 
and Celia Stern. Defendants 
and Cross-Plaintiffs. 

DISTRICT OF COLUMBIA, to wit: 

We. Hymen Stern and Celia Stern, being severally 
duly sworn, on oath do severally depose and say that 
we and each of us have read the foregoing and annexed 
Answer and Counter-claim and Cross-claim, by each of 
us subscribed, and we and each of us know the contents 
thereof: that the matters and things therein stated upon 
our personal knowledge, and the personal knowledge of 
each of us are true, and those therein stated upon in¬ 
formation and belief, we and each of us believe to be 
true. 

/s/ Hymen Stern 
Hymen Stern 

/.«/ Celia Stern 
Celia Stern 

Subscribed and sworn to before me this 14th day of 
September. 1942. 

''s/ Mary C. Perry 

Notary Public in and for 
the District of Columbia. 

My commission expires Mar 1, 1944 
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100 Filed Oct 15 1942 Charles E. Stewart, Clerk 

Answer of Abram E. Stern to the Cross-Claim, 
and Counter-Claim of the Defendants, 

Hymen Stern and Celia Stern 

Abram E. Stern, herein referring to himself as re¬ 
spondent, for answer to the cross-claim and counter¬ 
claim of the defendants. Hymen Stern and Celia Stern, 
filed herein with their answer to the plaintiff’s com¬ 
plaint, says: 

For answer to the various subparagraphs of what is 
marked paragraph 20 in the said answer of the de¬ 
fendants, he says: 

(a) Answering subparagraph (a), respondent admits 
that the said Helene Stern in and by her will bequeathed 
fifty-one shares of the capital stock of The Stern Com¬ 
pany, as set forth in the said subparagraph. This re¬ 
spondent, with Hymen Stern, his co-executor named in 
the probated will of the said Helene Stern, has exe¬ 
cuted a special undertaking in the penalty of 

101 $5,000.00, to pay all debts and claims against the 
decedent and the estate of the said Helene Stern, 

and having knowledge of the fact that the said Helene 
Stern for many years prior to her death failed to make 
returns to the Federal Government of income received 
by her, and anticipating claims to be made by the In¬ 
ternal "Revenue "Department of the Government of the 
United States for default or failure to make such income 
tax returns, and the consequent demands upon the execu¬ 
tors of the said estate for payment thereof, he is hold¬ 
ing the said fifty-one shares, together with other assets 
belonging to the said estate so far as his rights to do so, 
until an adjustment or release of such claims is made, 
and the estate is in condition for a final distribution 
among those legally entitled thereto under the will of 
the said deceased and said executors are free from any 
liability because thereof. 
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(b) This respondent admits the averments of sub- 
paragraph (b). insofar as it avers the bequest of prem¬ 
ises 1411 Hamilton Street, X. W., to the said Celia Stern. 
He avers on information and belief that the encumbrance 
upon the said real estate is in the sum of approximately 
$3,000.00. He admits the bequest to the said Celia Stern 
of the entire contents of the said house. 

In this connection this respondent says that upon the 
death of his mother, the said Helene Stern, the said de¬ 
fendants, Hymen Stern and Celia Stern, with the 
102 knowledge that he was named as one of the co-ex¬ 
ecutors of decedent's will, without his knowledge 
or consent opened the safe in the said home, and re¬ 
moved all the contents thereof, never acquainting this 
respondent therewith, nor has this respondent ever been 
permitted as the co-executor of the said estate, to take 
an inventory of the contents of the said home, and he 
is consequently unable to state the value thereof. The 
said Celia Stern has taken possession of said contents 
and is occupying the said home. 

(c) Answering subparagraph (c), this respondent 
admits that under the will of the said Helene Stern, 
Celia Stern is the residuary legatee. He avers that by 
the petition of this respondent, and the said Hymen 
Stern, made with the approval of the said Celia Stern, 
for the probate of the will of said Helene Stern, tiled in 
the Probate Branch of this Honorable Court, it is alleged 
that deceased was possessed of promissory notes of the 
value of $15,000.00. He has no knowledge or informa¬ 
tion of how many conditional sales notes referred to in 
said paragraph, came into the possession of the said 
Helene Stern. The number of conditional vendees or 
fifty conditional sales is immaterial, but he denies, as 
hereinafter set forth, that the said Helene Stern pur¬ 
chased said notes from the said Stern Company for a 
sum of money equal to the face amount of each and 
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every note of said fifty conditional vendees, or that she 
ever paid a sum of money equal to the face amount 
of such notes as it is claimed she purchased. 

103 The endorsement by the corporation upon the said 
notes is admitted. He denies that there was any 

agreement by and between the said Helene Stern and the 
said Stern Company, made by him as the Vice-President 
thereof or otherwise, that if after his mother became 
possessed of a note or notes of such conditional vendees, 
and the said note was not paid by the maker thereof, and 
such note or notes turned out to be unsatisfactory to 
her. that The Stern Company would deliver to her a 
good and satisfactory note or notes of conditional ven¬ 
dees, so that the said Helene Stern would not suffer 
any pecuniary loss. And this denial applies to all allega¬ 
tions in said counter or cross-claim in relation to the 
substitution of notes, and he again denies that the said 
Helene Stern paid The Stern Company the full face 
amount of each note or notes so taken over by her 
from it. 

Further answering, this defendant denies that any 
such similar arrangement was had with the said Celia 
Stern. He admits on information and belief that the 
notes in the said paragraph referred to were deposited 
by the said Helene Stern in the American Security and 
Trust Company, 7th and E Streets, S. TV., for collection. 

He admits that at the date of death of the said 
TIelene Stern, some of these notes were in the said bank 
for collection for her account, and that the same were 
left there for collection by the said Hymen Stern and 
this respondent as executors of the estate of the 
said Helene Stern. This respondent does not know 

104 the total amount remaining unpaid on the said 
notes to be $30,157.91, as alleged in the said sub- 

paragraph. He avers as hereinbefore stated, that the pe- 
tion for the probate of the will of the said Helene 
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Stern stated the promissory notes to be of the value of 
$15,000.00. This defendant denies that he or The Stern 
Company through him have improperly received pay¬ 
ments from some of the makers of said notes which are 
at the said bank for collection for account of the said 
executors, but he avers that if any collection for and on 
account of the said notes was received by him or the 
said corporation, the same has been duly delivered to 
the said bank. He admits that he has never made any 
accounting for any collections received by him to the 
executors of the estate, but he avers that the same were 
delivered to the said bank, and he says that he has never 
been requested by her co-executor. Hymen Stern, or the 
said Celia Stern, to make any report to them: that the 
said Hymen Stern could obtain all necessary informa¬ 
tion from the bank. 

(d) Answering subparagraph (d), this defendant says 
that he has no knowledge that the said Helene Stern in 
addition to the notes mentioned in subparagraph (c), at 
the date of her death owned notes executed by seventeen 
vendees, for which it is averred she paid a sum of money 
equal to the face amount of each note, but if she took 
over such notes from the corporation, he denies 
105 that it was for a sum of money equal to the face 
amount of each note. He has no knowledge or in¬ 
formation that the said notes aggregated on their face 
$21,800.05, at the date of the death of the said Helene 
Stern. 

Further answering subparagraph (d). this respondent 
says that in the course of the business of the said de¬ 
fendant corporation it became necessarv on manv occa- 

• * 

sions. because of the default of purchasers on condi¬ 
tional sales in the payment of their purchase money, to 
repossess and take back again the merchandise, fixtures 
and equipment which had been sold to them: that the 
repossession, if any, taken under the notes executed by 
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the said alleged seventeen vendees, so far as this re¬ 
spondent can recall, had all been made for some years 
prior to the death of the said Helene Stern, who knew 
of such action, waived her rights and made no claim on 
account thereof. Respondent further says that if any 
of the repossessed or recaptured articles were sold, they 
were sold by the defendant corporation, and the pro¬ 
ceeds of such sale were received by said corporation and 
not by him individually. He says that he has never been 
requested to make any accounting in respect to such re¬ 
possessed merchandise by his co-executor. Hymen Stern, 
or the said Celia Stern. 

In relation to the claims made by the defendants, 
Hymen Stern and Celia Stern, upon the promissory notes 
referred to in said counter and cross-claim, this respond¬ 
ent further says: 

106 Helene Stern, the mother of this respondent and 
the said Hymen Stern and Celia Stern, who was 
stricken blind for many years, controlled these three 
children, and because of her condition and their relation¬ 
ship, this plaintiff and the said defendants submitted to 
the dictates and demands of their mother in relation to 
the business affairs of the defendant. The Stern Company. 
At the time of the formation of the partnership that 
existed prior to the organization of The Stern Company 
as a corporation, she contributed the sum of 82.S50.00; 
that sum was the total amount of cash which she ever 
contributed to the capital of the copartnership or of de¬ 
fendant corporation. At the incorporation of The Stern 
Company in the year 1925, she insisted upon and was 
elected President thereof at a weekly salary of $125.00, 
and was given a credit for that amount regularly on the 
books of The Stern Company. This salary was subse¬ 
quently, on or about the Seventh (7) day of February, 
1931, reduced to $75.00 per week, and a credit of this sum 
was continued up to the date of her death on the books 
of the concern. 
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Although she took no part in the affairs or participa- 
ted in the conduct of the business of the company, she 
insisted that all repairs to the house owned and occupied 
by her at 1411 Hamilton Street, Northwest, Washington, 
D. C.. and the taxes assessed against the same, gas, elec¬ 
tric light and telephone hills, and other incidental ex¬ 
penses relating to her house and home be paid by the 
Company, directing the bookkeeper to give her 

107 credit for various items as she chose without regard 
to the management of the Company, and in this 

manner she obtained large credits on the books of the 
Company for which, with the payment of comparative 
small cash amounts, she took over notes received by the 
Company from its various customers on conditional sales 
accounts, and by this process she came into the posses¬ 
sion of the notes referred to in sub-paragraph (d) of 
said cross and counter-claim. This respondent further 
says that the credits for salary and other recited items 
claimed and allowed to the said Helene Stern were given 
upon no valid or legal consideration whatsoever. That 
the said Stern Company is entitled to an accounting 
from the executors of the estate of the said Helene Stern 
in respect to what, if anything, is due from her estate to 
the said corporation because of the herein recited facts 
and circumstances, and this respondent prays that this 
reply may be treated as a counter and cross-claim on be¬ 
half of and by the defendant. The Stern Company of 
Washington. D. C.. against Hymen Stern and this re¬ 
spondent as executors under the will of the said Helene 
Stern, and against her estate, and against any claim as¬ 
serted against the said Stern Company by the defendant. 
Hymen Stern, and this respondent as such executors, or 
the said defendant, Celia Stern, against the said Stern 
Company. 

(el Answering paragraph (e). this defendant savs 
that the said Celia Stern although residuarv lega- 

108 tee under her mother’s will, is not at this time the 
owner of all or any of the notes referred to in the 



71 A 


said counter and cross-claim, nor is she entitled at this 
time to the riedits under said conditional contracts which 
secure said notes, inasmuch as such notes have not and 
cannot be distributed as anions: the assets of said estate 
until the estate of the said Helene Stern is in a condition 
for final distribution: that the said Celia Stern may never 
become possessed thereof and consequently is not entitled 
to an account because thereof. 

(f) Answering subparagraph (f). this respondent says 
that he is advised by counsel that he is not required to 
answer the same: in fact, the substance thereof is an¬ 
swered in the foregoing paragraphs of this answer. 

(g) Answering subparagraph (g). respondent says 
that neither he nor the defendant. The Stern Company, 
has ever been called upon to render any accounts to 
either Hymen Stern as co-executor or said Celia Stern, 
and he avers, as hereinbefore set forth, that the said 
Celia Stern is not entitled to any accounting in respect 
to the matters set forth in subparagraph (g) for the rea¬ 
sons hereinbefore set forth. 

(h) Answering subparagraph (hi, this respondent 
says that the defendant corporation. The Stern Company, 
or this respondent were never under any legal obliga¬ 
tion to deliver to the said Helene Stern or to her 

109 executors any notes in substitution or replace¬ 
ment of any of the notes referred to in the said 
counter and cross-claim, nor was there ever any demand 
by the said testatrix in her lifetime or by the said execu¬ 
tors so to do. 

/s ' Abram E. Stern 
Abram E. Stern 

TOBRTXER, GRAHAM. BREZ & TOBRTXER 
by 's/ Thomas Tobriner 

Attorney for Respondent 
Suite 932. Southern Building 
Washington, D. C. 
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District of Columbia, to wit: 

I, ABRAM E. STERN, being first duly sworn, on my 
oath do depose and say that I have read the foregoing 
Answer by me subscribed and know the contents thereof: 
that the matters and things therein stated upon my per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief, I believe -to be true. 

/s Abram E. Stern 
Abram E. Stern 

Subscribed and sworn to before me this 14th 

♦ ♦ft 

117 Filed Dec 20 1950 Harry M. Hull, Clerk 

Referee’s Award. Finding of Fact and Conclusion of Laiv 

This is an action filed August 19, 1942, by Abram E. 
Stern, minority stockholder of the Stern Company, a 
Delaware corporation, against the corporation and the 
two remaining shareholders. Hymen Stern and Celia 
Stern, in which the plaintiff prayed for the appointment 
of a receiver for the corporation and the transfer of 
$12,041.21 held by the three shareholders in their indi¬ 
vidual names in the National Bank of Washington, which 
sum plaintiff alleged to be the property of the corpora¬ 
tion. The plaintiff also prayed that the property and 
assets of the corporation be administered and disposed 
of by the Court, setting forth also that he himself was a 
creditor of the corporation in the sum of *‘no less than 
$3340.00 for salary or services.’’ 

Defendants Hymen Stern and Celia Stern filed a cross 
claim against the corporation in which they claimed to be 
creditors of the corporation and a bill for an ac- 
11S counting between the respective shareholders and 
the corporation. 
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By stipulation of the parties reference was made to 
Hymen Goldman, referee, on May 31, 1946, pursuant to 
Title 16, Section 1701, et seq., of the D. C. Code, ‘‘for 
trial upon all of the issues of law and fact involved in 
this action.” 

The history of the proceedings before the referee re¬ 
lates a mass of contradictions and conflicting testimony, 
not to mention the failure of the books of the corporation 
to reveal accurately the transactions of the corporation. 
Previous to the reference many auditors had been em¬ 
ployed in an attempt to analyze the books of the corpora¬ 
tion and they, almost without exception, confessed to be 
unable to piece together the financial transactions of the 
company. 

Dunne the hearings. some 44 witnesses were heard, 
the testimony occupying 19 volumes. Your referee has 
conscientiously endeavored to wade through this mass of 
material and put the pieces of this enormous jig-saw 
puzzle together, and has spent many trying days and 
sleepless nights in an attempt to attain a complete pic¬ 
ture. But this, from the state of the record, is impos¬ 
sible. Too many pieces are missing, many of which 
could have been supplied, principally by the plaintiff, who 
exhibited a complete lack of candor or cooperation, re¬ 
fusing to obey the orders of the referee, principally with 
regard to the collection of notes during the hearings, even 
though it was made clear that many debtors of the cor¬ 
poration were not paying and their obligations might 
become outlawed, and also with regard to turning over to 
the referee or his auditor. Mr. Bernstein, the sums the 
said plaintiff admittedly had collected, to be kept in trust 
subject to this award or the final order of a court of last 
resort. 

Witness after witness were snbpoened and asked 
119 to bring their books and records, and time and 
again they reluctantly appeared with the same ex- 
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cuse—that their records had either been burned up, lost 
in moving, misplaced, etc. 

Certain conclusions, however, are inescapable, and your 
referee finds as follows: 

Mr. Abram F>. Stern was in sole charge of the affairs 
of the corporation from November. 1940. to March of 
1945. Prior to his leaving and in apparent anticipation 
thereof he removed many of the records of said corpora¬ 
tion (see Yol. 3. page 04). These records were removed 
to his home and kept in the basement and consisted of 
accounts receivable, notes, conditional sale contracts, etc. 
(Yol. 3. page 63). Upon being requested, Mr. Stern 
refused to bring in all of these records and certainly 
their removal from the offices of the corporation was 
without any authority. 

Application for Receivership 

Your referee has conscientiously considered all of the 
testimony and evidence adduced in this cause and the law 
involved as advised by his counsel, and he finds that no 
case has been made out for a receivership. The corpora¬ 
tion is a going concern and there is no evidence that as¬ 
sets are being dissipated, mismanagement is taking place, 
nor doos there exist any other element that could per¬ 
suade a court to appoint a receiver and wind up the 
business. The application for a receivership, therefore, 
is denied. 

National Bank of Washington Account of $12,041.21 

In the bill of complaint, an application is made and 
the evidence was that the sum of $12,041.21 was at one 
time on deposit in the National Bank of Washington in 
the name of the three shareholders, and the plain- 
120 tiff prayed that this sum be transferred to the cor¬ 
poration. It appears, however, from the testimony 



adduced at the hearing that this money was used in set¬ 
tlement with tlie United States Government of one of its 
claims for deficiency in corporate income tax so that this 
question is now moot. 

Claim of A. E. Stern for Back Pay 

The plaintiff, in his complaint, alleged to be a creditor 
of the corporation in the sum of ‘‘no less than $3340.00 
for salary or services.” This amount grew to $7000 (Yol. 
1, page 36), several thousand dollars (Yol. 1, page 60), 
and later to $36,000 (Yol. 16, page 6S). The claim was 
principally founded on an alleged difference of $75. per 
week paid and $125. per week claimed for a period going 
back to the year 1930 (Yol. 16. page 67). The principal 
theory for the claim was that although the plaintiff’s 
salary was reduced to $75. per week (Yol. 1, page 2S), 
this was done by the company, according to the plaintiff, 
without authority because it was not in accordance with 
the by-laws of the corporation although he was present 
at a meeting and partook of the discussion when the re¬ 
duced salaries were agreed upon for all of the then offi¬ 
cers of the company. It seems fantastic, to say the least, 
that if the plaintiff claims the amount of $36,000, he only 
asked for an amount of no less than $3340.00 at the time 
of the filing of the suit, which was sworn to. In check¬ 
ing this claim your referee finds that during the years 
1943, 1944 and 1945 the plaintiff actually drew salary at 
the rate of $125. per week. Also, he finds a check Xo. 
26.694 written in 1942 for the sum of $125 covering one 
week’s sendees and a check Xo. 27.356 written in 1943 
for the sum of $125 covering one week’s services. He 
also finds that the claimant received certain credits 
121 toward salary, one of which amounted to $4000 
(Yol. 1. page 60) and three certain notes of $673.70, 
$1500. and $2021 charged to the claimant against accumu¬ 
lated salaries (Yol. 7, pages 26-2S). 
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From all of the evidence adduced, your referee finds 
that Mr. Abram E. Stern has failed to prove this claim 
for services and it is denied. 

The Claims of A. Edwin Stern, Jr.. Frances Koven, Adele 
Stern, and Hanna Bose Alexander. Also Known As 
Madame Bose, for Advances—Assignments 

All of the above persons appeared before your referee 
and testified in their own behalf, making claim against 
the corporation in various sums and practically in every 
instance the testimony was that they had advanced money 
to Mr. Abram E. Stern and received checks of the cor¬ 
poration which they held without presenting them for 
payment. Your referee feels that he is not called upon 
to decide the validity of these claims, since these persons 
are not parties to this action and are not included in the 
reference. Your referee, however, feels constrained to 
make a finding as to the assignments alleged to have been 
rceived by these people, and finds from the evidence that 
Mr. Abram E. Stern on January 10, 1945, made a num¬ 
ber of assignments to himself and the persons enumer¬ 
ated above and then later made a few additional assign¬ 
ments. All of these assignments were made without ref¬ 
erence to any other shareholder in the corporation and 
without submitting the matter to the directors. The ref¬ 
eree finds from all of the evidence that there was no 
authority in law for these assignments and that Mr. 
Abram E. Stern exceeded his authority. Mr. Stern in 
his testimony stated that on January 10, 1945, some two 
months prior to the time that lie left the corporation, he 
made these assignments for the protection of the various 
individuals and in each instance he assigned paper in 
amounts greater than the amount alleged to be due the 
assignee. He attempted to explain this by stating 
122 that the assignees were entitled to a profit. The 
persons to whom the assignments were made were 
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people who had allegedly advanced money to the corpo¬ 
ration over a period of years, and it is quite noteworthy 
that these people had never asked or required collateral 
or security of any nature but that all of a sudden and 
at a time when Mr. Abram E. Stern was about to leave 
the company, he, without the request of any of these 
people and without their knowledge, made the assign¬ 
ments. The bookkeeper who was working for the com¬ 
pany. a Mrs. Cohn, did not see these assignments and 
did not type them (Yol. 17, page S7). Mr. Stern testi¬ 
fied that he collected monev on the notes assigned and 
instead of turning this money over to the assignees, he 
kept it himself (Yol. 18, page 57). While under exami¬ 
nation in an effort to glean some information concerning 
these assignments. Mr. Abram E. Stern was on many 
occasions vague, indefinite and impertinent. 

In further connection with these assignments, it seems 
clear as shown by the report of the auditor for the ref¬ 
eree, attached hereto (see page 8 thereof), that at no 
time were there any substantial amounts due at the close 
of the year on the various loan and exchange accounts. 
As of December 31, 1939, there is a balance shown of 
$150. due Mrs. Alexander, and a balance of $560.03 due 
Mr. A. E. Stern. As of October 31, 1942 the A. E. Stern 
account dropped to $6S.42 and the Alexander account 
showed her owing money to the corporation. This con¬ 
trasts greatly with the testimony of Mr. A. E. Stem and 
others as to these accounts at the time he left the cor¬ 
poration. 

Referring to the claim and checks of A. Edwin Stern, 
Jr., who stated there was a little over $8000 due him, 
this man testified, “I never loaned the Stern Company 
money: I lent it to my father. I gave him that money 
to take care of for me and unfortunately he invested 
it in the Stern Company.” (Yol. 16, page 173). 
During his examination and cross examination, he 
stated, (Yol. 16, page 1S6) that he did not want 
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the Bureau of Internal Revenue to see the checks in¬ 
volved in this transaction and that his name was not put 
on the checks for that reason, the idea apparently being 
that he did not want to pay taxes on his alleged earn¬ 
ings. It also developed that this young man entered the 
United States Army Air Corps in December of 1941 and 
at that time had nothing except about $200. in the bank. 
His pay computed from December, 1941, through April, 
1945, totalled $9392, and the total checks held by him and 
made by the Stern Company totalled $S200. He stated 
that he kept no record of the amounts advanced by him 
but at one time he calculated that they came to $S900 
and that the checks were given to him upon his return to 
this country as security. His explanation for his ability 
to live on something like $1200 for a period of 4 years 
and 5 months was that he won considerable money shoot¬ 
ing crap. There is attached a table showing the earnings 
of this young man and the dates of the various checks 
written by his father, and it is worthy of note that in 
March of 1944 when the son had earned a total of $4742 
he was given a company check for $3000. The following 
month, April of 1944. when he had earned an additional 
$350. he received two more company checks of $2500 and 
$250, respectively, so that his total earnings up to that 
time amounted to $5092, whereas the corporation checks 
given him totalled $5750. In June, 1944, having earned 
an additional $700 for the intervening two months, he was 
given a corporation check for $1500. In July of 1944, 
having earned $350, he was given a corporation check 
for $450, so that we have a situation, as is set forth in 
the note to the attached statement, where, after the first 
company check of $3000, he received checks totalling more 
than his earnings. The checks given him did not coin¬ 
cide with the amounts he allegedly advanced. The course 
of dealing and the testimony was such that in the 
124 opinion of your referee these alleged transactions 
never took place. Significance is attached to the 
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fact that this claimant himself admits a loan to his father 
and not to the corporation, so that even if he has a 
claim, it is against his father. It is also noteworthy that 
the checks were handed to the son after the father haa 
already left the corporation, the date of his separation 
being March 16, 1945, and the son not returning from 
overseas until June, 1945. 

Because of apparent lack of jurisdiction your referee 
takes no position on the claims of the persons enumerated 
above but had he accpiired jurisdiction, he would have 
denied each and every one of them. Your referee also 
finds that all of the assignments made by Mr. Stern to 
himself and to these people were invalid and that Mr. 
Abram Stern is personally responsible and liable to the 
corporation for all of these notes and conditional con¬ 
tracts of sale, and all collections made thereon, the same 
being the property of the corporation. 

The Claim of ffjfmen Stern 

Hymen Stern testified in his own behalf and made 
claim for back salaries. The evidence submitted was in¬ 
sufficient and this claim is denied. The evidence further 
showed that the said Hymen Stern received the sum of 
$5000 from the corporation as a loan, which said sum 
has not been repaid. This loan was made at the time of 
the sale of some property belonging to the corporation 
and deposit of the proceeds in the National Bank of 
Washington. Your referee therefore finds that the said 
Hymen Stern is indebted to the corporation in the sum 
of $5000 and that the corporation have judgment therefor. 

The Claims of Celia Stern 

Miss Celia Stern, one of the shareholders, testified in 
her own behalf and made two claims, one for back salary, 
and one in the sum of $6700 for merchandise al- 
122 leged to have been turned over by her to the cor¬ 
poration and for which she never received pavment. 
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The claim for salary was not substantiated and is denied. 
The claim for reimbursement for merchandise in the sum 
of $6700 is allowed and it is the finding: of your referee 
that Celia Stern have judgment agrainst the corporation 
for the sum of $6700 for this item. 

Mon-eys Due the Corporation bij Abram E. Stern 

Your referee finds that Abram E. Stern collected on 
the various notes and conditional contracts of sale in his 
possession and belonging: to the corporation the sum of 
$26,835.40 (Yol. IS. pagee 57) as of May 13, 194S. He 
previously had admitted collections of $20,937.40 as of 
October 31, 1946. so that the difference represented addi¬ 
tional collections between those two dates. The referee, 
when first learning: that Mr. Stern had collected a sum 
of around $25,000. ordered Mr. Stern to put this money 
up with Mr. Bernstein as trustee (Yol. 10, pagres 121-2), 
but this Mr. Stern failed to do. It is possible that Mr. 
Stern may have collected some additional funds since 
December, 1947, and an accounting: thereof by Mr. Stern 
is ordered. 

In addition to the sum of $26,835.40 admittedly received 
as of December 22. 1947. your referee finds Mr. Stern to 
be indebted further to the corporation as follows: 

In Yolume 1. pastes 68. 72. Mr. Louis Ottenbenr. a re¬ 
spected member of this Bar. testified regarding: a trans¬ 
action involving a claim of the corporation in the sum 
of $4325. and there is in evidence a check showing: this 
payment, said check hearing the endorsement of Abram 
E. Stern, and Mr. Stern admitted that he received this 
money, claiming: it as his own and keeping: it. Tt seems 
that a person was trying: to er^ct a building: and obtained 
a construction loan from the National Savingrs and Trust 
Company. This person employed one Sparks as a 
125 contractor and also employed several subcontrac¬ 
tors. among: whom was the Stern Company. This 
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person failed to complete the building and gave it up as 
a bad job, at which time Sparks had $29,000 due him and 
the various subcontractors filed mechanics’ liens. The 
Stern Company was one of these, and Mr. Ottenberg rep¬ 
resented Sparks in an endeavor to salvage his money. 
Mr. Ottenberg, on behalf of Sparks, made an arrange¬ 
ment with the owner of the building and the bank where¬ 
by his client obtained a deed to the building and the bank 
turned over the balance of the construction loan for the 
completion of the same. Sparks completed the building 
and in order to get rid of the mechanics’ lienholders, he 
gave them second trust notes and among these was the 
Stern Company, which received a second trust note for 
$4325. Mr. Abram E. Stern, in the meantime, made an 
effort to do something else in connection with collecting 
the amount due the Stern Company, and entered into 
some transaction with a man by the name of Friedlander, 
whereby Friedlander made a lease to someone else in 
consideration of Mr. Abram E. Stern personally endors¬ 
ing a note for him. This note went bad and Stern testi¬ 
fied that he lost $2100 in the transaction. He also testi¬ 
fied that the second trust note of $4325 belonging to the 
corporation had been given him by his mother. 

The referee finds that even if this were a fact, it was 
an invalid .gift, since it was not the property of the 
mother, and it was also without consideration. He fur¬ 
ther finds that this sum was due to the corporation and 
having been collected by Mr. A. E. Stern, should be 
turned over by him. Your referee feels that while acting 
as agent for the corporation and in the effort to collect 
the money, Mr. Stern may have lost the sum of $2100. 
Your referee is inclined to award this amount to him as 
an offset and finds that Mr. A. E. Stern owes the com¬ 
pany the difference, which amounts to $2225. 

127 In the case of Cunningham and Newman, Mr. 
Otho Branson, a respected member of this Bar, 
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testified to the effect that his client and he and another 
as trustee turned over to Mr. Abram E. a sum totall¬ 
ing $319$.35 on the insistence of Mr. A. E. Stern that 
he was the one that was entitled to the money, although 
the testimony clearly showed that this was due for mer¬ 
chandise purchased from the Stern Company. Mr. Stern 
in his accounting admitted only the sum of $922.40, so 
that there is due the additional sum representing the dif¬ 
ference, of $2275.95. In connection with this matter, see 
Vol. 12. pages 55, 60 and 64. 

In Volume 1, page 73, there is testimony with respect 
to the Malevetis account where Mr. Stern admitted hav¬ 
ing received $1200 for the Stern Company. He stated, 
however, that for certain reasons he did not put this 
money in the bank, but spent it all for the company. He 
was only able, however, to substantiate an expenditure 
of $600. for a dishwasher, and the referee finds that the 
remaining $600 is still due by Mr. A. E. Stern to the 
corporation. 

The referee further finds, as appears in Volume 3, 
page 53. that Mr. A. E. Stern collected the sum of $600.00 
from one Israel S. Saslow and deposited the same to the 
credit of the Abram E. Stern Company. This money was 
paid for merchandise purchased from the corporation, 
and your referee finds that since the sum was never turned 
over, it is still due from Mr. Stern. 

Your referee further finds the following sums having 
been collected but not reported by Mr. Stern and still due 
the corporation: 

Allen Baker, $100.00 

(Vol. 9. page 70) 

This was admitted by the brief filed by Mr. Fischer, 
at page 29. 

Maxfield Lund, $200.00 

(Vol. 4, page 14) 
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This represents a cash payment which was never turned 
in by Mr. Stern 

12S Specifically, then, your referee finds that Mr. 
Stern owes the company $32,836.85, as follows: 

Collected on conditional notes receivable as of 
10/31/46 (Yol. 1, p. 54) 


Miselia Bess T/a Balalaika 

$3,000.00 

Thomas Maletes 

1,400.00 

it U 

1,400.00 

Roger & Wilson T/A Chicken 


Paradise 

1,035.00 

Robert L. Cunningham 

922.40 

T/a Casbah Restaurant 


George Papanikolas T/A 


Dupont Circle Cafe 

2,760.00 

C. Thomas T/A Ideal Sea Food Cafe 

765.00 

Clarence W. Westbrook 

1,020.00 

Sam Wong, T/A China Clipper 

7,175.00 

Herman Susser 

1,460.00 $20,937.40 


Additional sums collected on some or all of 
the above as testified to by Abram E. Stern 


(Yol. IS, page 53) 5,898.00 

Ottenberg transaction 2,225.00 

Cunnningham and Newman transaction 2,275.95 

Malevetis transaction 600.00 

Saslow transaction 600.00 

Baker transaction 100.00 

Lund transaction 200.00 


$32,836.35 

and the corporation is hereby given judgment against 
the said Abram E. Stern in the amount of $32,S36.35. 
In addition to this the referee finds that all of the notes 
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and conditional contracts of sale now in the possession of 

Abram E. Stern or any of the persons to whom he made 

assignments are the property of the corporation and that 

said notes are to be turned over to said corporation and 

vour said referee does hereby order the said Abram E. 
• • 

Stern to turn said notes over to the proper officers of 
said Stern Company within five (5) days from the date 
of the filing of this order, and upon failure so to do, 
that judgment be entered against the said Abram E. 
Stern subject to ex parte proof as to the damages in¬ 
curred the corporation by such failure. 

129 The referee also finds that any additional sums 
collected by the said Abram E. Stern or any of 
the aforesaid assignees over and above the amounts here¬ 
in set forth are the property of the Stern Company, and 
it is his order that the said Abram E. Stern turn such 
sums over to the proper officers of the corporation within 
five (5) days from the date of the filing of this order, 
and upon failure so to do, that judgment be entered 
against the said Abram E. Stern subject to ex parte proof 
as to the damages incurred the corporation by such fail¬ 
ure. 

The original file is herewith returned to the Court and 
there is attached hereto the nineteen (19) volumes of 
testimony taken in this cause, the report of Oscar Bern¬ 
stein, accountant for the referee, and photostatic copy of 
the Soslow account, together with paid and cancelled 
check and the schedule referred to herein involving the 
claim of A. Edwin Stern, Jr. 

A copy of this award has been mailed to counsel this 
date. 

/s/ Illegible signature 
Referee 

Dated at Washington, D. C. this 19 dav of December, 
1950. 

• • • • 
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171 Filed Jan 5 1951 Harry M. Hull, Clerk 

Plaintiff's Motion to Set Aside Referee's Award 

Comes now the plaitniff, ABEAM E. STERN, by his 
counsel, and respectfully moves this Honorable Court to 
set aside the award of the Referee, who was appointed 
by the Court in the above entitled cause, and for reasons 
therefor states as follows: 

1. That the award of the Referee is prejudiced and 
prompted by bias and undue friendship with the defend¬ 
ants, CELIA E. STERN and HYMEN STERN, during 
the course of the hearing and up to and including the 
date of the filing of the said award. 

2. That the Referee has exceeded the powers granted 
to him under Title 10 Section 1701 et seq. of the District 
of Columbia Code. 

3. That he so imperfectly executed his powers that a 
final award was not made. 

4. That he has miscalculated figures. 

5. That he has reached conclusions on matters not 
submitted. 

6. That he has failed to follow Rule 53 of the Rules 
of Civil Procedure. 

7. That he has mistaken the law in various instances 
and has professed to decide upon the law in other in¬ 
stances without authority so to do. 

8. And for such other and further reasons as shall be 
presented to the Court. 

BUCKLEY & DAXZAXSKY 
By /s/ Illegible signature 

Attorneys for Plaintiff, 

1406 G Street, X. ML, 
M"ashington, D. C. 
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173 Filed Feb 8 1951 Harry M. Hull, Clerk 

Affidavit of Celia Stern 
DISTRICT OF COLUMBIA, to \vit: 

Celia Stern, being first duly sworn, deposes and says 
that she is one of the defendants herein and acquainted 
with the facts herein set forth: that before the Referee 
in this case was appointed and immediately after the 
plaintiff herein terminated his connection with the cor¬ 
porate defendant, affiant discovered that the plaintiff had 
issued checks on the account of the corporate defendant 
for more money than was on deposit: affiant, acting for 
and on behalf of the said corporate defendant, borrowed 
approximately three thousand dollars from the referee 
herein, in order to meet said overdrafts: that said money 
was repaid to said Referee by said corporate defendant: 
that the Referee had made such loans to the corporate 
defendant many, many times. 

That affiant has never given any shirts to the Referee: 
that during the time, within the past few years, when 
men’s white shirts were scarce and difficult to purchase, 
affiant had a contact in New York where such shirts 
could be bought: at the request of the Referee, affiant 
ordered some shirts for the Referee, who paid for them: 
that all of the parties to this litigation have been very 
friendly with the Referee for many years and it 

174 was because of such friendship that the parties 
hereto agreed to the appointment of said Referee 

and, affiant understood, that it was because of such friend¬ 
ship with all parties that the Referee agreed to act in 
such capacity without compensation. 

That said Referee has visited the premises of the cor¬ 
porate defendant and talked to affiant many times during 
the hearings in this case for the purpose of trying to 
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effect a settlement of the differences of the parties here¬ 
to: insofar as affiant knows, said Referee was no more 
friendly with affiant than lie was and is with plaintiff. 

/s/ Celia Stern 
Celia Stern 

SUBSCRIBED AXD sworn to before me this 8th day 
of February, 1951. 

/s/ Elizabeth M. Mehrling 
Notary Public. D. C. 

My Commission Expires Feb. 28. 1955. 


175 Filed Feb 9 1951 Harry M. Hull, Clerk 

Affidavit of Referee 
DISTRICT OF COLUMBIA, to wit: 

Hvmen Goldman, bavins: first been duly sworn on oath 
accordance to law, deposes and says that be was appointed 
referee by this Honorable Court in the above-captioned 
cause upon agreement of all parties involved and that 
subsequent thereto he held hearings extending over a 
lengthy period: that upon the conclusion of said hearings, 
he conscientiously weighed all of the testimony and evi¬ 
dence and came to the conclusions set forth in his award. 

Your affiant states that during the years 1920 to 1940 
he was the next door neighbor of the parties in this liti¬ 
gation on Indiana Avenue, and that in all of this period 
and since that time, he has been very friendly with all of 
said parties and has on many occasions helped them and 
each of them financially: that it was due to this genuine 
feeling of friendship that he without compensation ac¬ 
cepted the job of referee hoping to straighten out this 
family feud: that he was first approached and asked to 
take this job by the plaintiff who now charges him with 
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prejudice, bias and undue friendship, setting forth visits 
by your affiant to the defendants, a Thirty-five Hundred 
Dollar ($3300.00) loan to Celia Stern, and an alleged 
present of some shirts. 

176 Your affiant states that since he lett Indiana 
Avenue and until the present time, as well as now, 
he has visited most of the merchants including the parties 
in this litigation, on the north side ol Indiana Avenue 
between Sixth (6) and Seventh (7) Streets every time 
that he is in that neighborhood and that his visits are 
purelv social and the result of friendships of twenty to 
thirty years standing: that he did visit the defendants on 
some occasions during the hearings before him but he 
never discussed the case except to plead that it should 
be settled between them, it being a family affair: that 
similar pleas were made to the plaintiff during this time; 
that at no time were any of the facts involved talked 
about and that nothing untoward should or could pos¬ 
sibly be attributed to these visits. 

Your affiant states that prior to the time he was ap¬ 
pointed referee and on the occasion when the plaintiff 
left the business, he did make a loan, not to Celia Stern, 
but to the Stern Company of Thirty-five Hundred Dol¬ 
lars ($3300.00). in order to permit that company to make 
good many checks which had been issued by the plaintiff 
just prior to his leaving and which said checks were 
drawn on insufficient funds: that this loan was made 
purely out of accommodation in the spirit of friendship 
with no gain or interest involved and the money was re¬ 
turned to him by the company. 

Your affiant does not remember exactly when the shirt 
incident took place and it consisted of the following: On 
the occasion of a visit and at a time when it was a little 
difficult to obtain white shirts, your affiant learned that 
Miss Stern had succeeded in purchasing some from a 
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firm in New York. He asked her whether he could get 
some and she said she would be glad to order some for 
him from the same Xew York concern. These shirts ar¬ 
rived in due time and were paid for by your affiant. 

/s/ Illegible signature 

SUBSCRIBED AND sworn to before me this Sth day 
of February. 1951. 

/s/ E. Paul Perry 

Notary Public, D. C. 

My Commission Expires Feb. 15, 1955. 


157 Filed Dec 7 1951 Harry M. Hull, Clerk 

Me m o ra ndum 0pin ion 

This case arose out of a complaint for receivership, 
filed nine ife/jrs apo (August 19, 1942). Then followed in 
quick succession answer, cross-claim and counter-claim.— 
the not usual concomitants of a family dispute in litiga¬ 
tion. 

Finally on December 10, 1945 the Court referred the 
case to the Auditor of the Court, when it came on for 
pretrial, the terms of the reference being as follows: 

‘‘The Auditor shall take such complaint, relevant and 

admissible evidence and testimonv that mav be offered bv 

• • • 

the respective parties in this cause in regard to the issues 
disclosed by all of the pleadings filed herein, and based 
upon such aforesaid evidence and testimony the Auditor 
shall report to this Court his findings of fact and con¬ 
clusions of law, together with his recommendations, re¬ 
serving to the respective parties to file such exceptions 
to the Auditor’s Report as each of the parties herein 
may be advised”. 
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This was done. On May 31. 1946 however, the parties 
stipulated that an order be passed referring the matter 
to a Referee under the provisions of Title 16, Sees. 1701 
etc. D. C. Code 1940. This was done and the Auditor 
retired from the field (Order of Judge Bailey, May 31, 
1946). Under the terms of this latter order a Referee 
was appointed “with full power and authority ... to 
hear and determine the issues of law and fact involved in 
this cause . . . pursuant to the provisions of law above 
referred to.’* 

15S The Referee accepted the appointment, filed the 
necessary qualification and proceeded to act. (June 
IS, 1946). He it appears was a friend of long standing 
to all the parties, who not only through counsel but in 
their proper person acquiesced in his appointment. 

As stated, the complaint was for the appointment of a 
Receiver for the Stern Company of Washington, a Dela¬ 
ware corporation, and was filed by the plaintiff as a 
stockholder and acting President, and was filed against 
the Corporation, against the male defendant Stern as 
stockholder and Treasurer, and the female defendant Stern 
as one of three in whose name a fund was on deposit in a 
local bank, which it was alleged was part of the assets 
and belonged to the defendant corporation as the pro¬ 
ceeds of the sale of a portion of its real estate. 

Subsequently there were many stipulations entered for 
enlarging the time for the Referee to file his award, which 
he finallv filed on December 20. 1950. On Januarv 5, 
1951 plaintiff filed a motion to set aside the Referee’s 
award upon the following reasons: 

(1) That the award of the Referee is prejudiced and 
prompted by bias and undue friendship with the defend¬ 
ants. . . . 

(2) That he had exceeded his powers under the stat¬ 
ute, Title 16 D. C. Code. 
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(3) That he iimperfectly executed his powers. 

(4) That he miscalculated figures. 

(5) That he reached conclusions on matters not sub¬ 
mitted. 

(6) That he failed to follow Rule 53 of the Rules of 
Civil Procedure. 

(7) That he has mistaken the law in various instances 
and has professed to decide upon the law in other in¬ 
stances without authority 50 to do. 

I find no merit in any of these contentions. 

All of the accounting and auditing was done by certi¬ 
fied public accountants, and while the statute under which 
the reference was made does not make it mandatory to 
furnish the opposition with the preliminary draft of the 
findings of fact and conclusions of law I do not 

159 find that if Rule 53 FRCP does apply, which this 
Court does not decide, that the plaintiff has in any 

way been prejudiced by the failure to furnish him with 
such preliminary draft. Report of the Referee is adopted. 

Judgment according! v. 

Counsel will prepare proper order. 

/s/ Matthew G. McGuire 
McGuire, J. 

December 7, 1951 

• it# 

160 Filed Jan 2 1952 Harry M. Hull, Clerk 

Judgment 

Upon consideration of the Referee's award, findings of 
fact and conclusions of law, filed herein on December 20, 
1950, and plaintiff’s motion to set aside said award, it is 
by the Court this 2d day of January, 1952, 
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ORDERED, as follows: 

1 . That the Referee’s award is hereby adopted, rati¬ 
fied and confirmed. 

2. That the complaint for receivership be and the 
same is hereby dismissed. 

3. That plaintiff’s claim that the sum of 612,041.21, at 
one time on deposit in the name of said three share¬ 
holders, should be transferred to the corporate defendant, 
be and the same is hereby denied. 

4. That plaintiff’s claim against the defendant corpo¬ 
ration in the sum of “no less than $3,340 for salary or 
sendees” be and the same is hereby denied. 

5. That the claims of A. Edwin Stern, Jr., Frances 
Koven, Adele Stern, and Hannah Rose Alexander, also 
known as Madame Rose, for advances and assignments, 
be and the same are hereby denied. 

6. That judgment be entered herein in favor of the 
defendant corporation and against the defendant Hymen 
Stern in the sum of Five thousand (65,000.00) Dol¬ 
lars. 

161 7. That judgment be entered herein in favor of 

the defendant. Celia Stern and against the defend¬ 
ant corporation in the sum of Sixty-seven hundred (66 
700.00) Dollars. 

S. That judgment be entered herein in favor of the 
defendant corporation, against the plaintiff, in the sum 
of 632.S36.35. 

9. That all of the said notes and said conditional con¬ 
tracts of sale belonging to the defendant corporation, 
now in the possession of plaintiff or any of the persons 
to whom he made assignments, be turned over to the de¬ 
fendant corporation within five days from the date of 
the signing of this Order, and upon failure so to do. 
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that judgment be entered against the plaintiff, subject to 
ex parte proof as to the damages incurred by the de¬ 
fendant corporation by such failure. 

10 . That any of said additional sums collected by the 
plaintiff or any of the said assignees, over and above the 
amount of $32,S36.35, be paid over to the proper officers 
of the defendant corporation by the plaintiff within five 
days from the date of the signing of this Order, and upon 
failure of the plaintiff so to do, that judgment be entered 
against the plaintiff, subject to ex parte proof as to the 
damages incurred by the corporation by such failure. 

/s/ Matthew G. McGuire 
Judge 

• t • • 

162 Filed Jan 11 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that ABRAM E. STERN, Plain¬ 
tiff above named, hereby appeals to the United States 
Court of Appeals for the District of Coulmbia Circuit 
from the final judgment entered in this action on January 
2, 1952. 

/s/ Jerrold Scoutt, Jr. 

Jerrold Scoutt, Jr. 

Attorney for Plaintiff 
Suite 511, Kass Building 
711 - 14th Street, N. W. 
Washington, D. C. 
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Vol. I 

4 MR. FISHER. Mr. Goldman, let me explain this 
to you: That was the original caption of the case. 

Then that same case of Hymen and Celia Stern came 
back and they hied what they called a cross-complaint, 
asking for an accounting. 

Now the receivership we asked for originally is in abey¬ 
ance pending the outcome of the hearing of Celia and 
Hymen Stern's request for an accounting. So we are 
really trying their request for an accounting and that is 
the reason why Mr. Levi H. David was to furnish me a 
statement of what was due Hymen and Celia, due in the 
accounting, to which I was to make a reply. 

t « • • 

5 REFEREE GOLDMAN: Before we do that, Mr. 
Abe Stern, is it agreeable to you that Mr. David L. 

Blanken shall sit here as my advisor? He has nothing 
to do with the decision of this case but I invited him 
simply to guide me in regard to the rules of law and 
rules of evidence, and so on. Is it agreeable to you? 

MR. ABRAM E. STERN: Yes. sir. 

REFEREE GOLDMAN: Mr. David, have you any 
objection to Mr. Blanken advising me as I have 
9 stated? 

MR. DAVID: We have no objection. 

• • • • 

34 REFEREE GOLDMAN: By agreement of coun¬ 
sel Mr. Blanken, on behalf of the Referee, will be 
permitted to ask questions of the various witnesses. This 
will cover not only questions put to Mr. Abram Stern but 
subsequent witnesses, too, if it is so desired. 

MR. DAVID: That is satisfactory to me. 

MR. FISHER: It is agreeable to me. 

• • • • 
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S5 MR. GAXTZ: Mr. Referee, since I have been 
working on it for some time, I can say that we have 
all the papers that have been turned over to us. I have 
spent considerable time at the Stern Company and ran¬ 
sacked the place, from the roof to the basement, in an 
endeavor to get up all possible evidence. The books as 
we have them are not a complete check in any way, shape, 
or form. From statements given us by previous ac¬ 
countants there have always been missing elements: so, 
therefore, any new data which can be gotten direct and 
submitted to us will be of great help in piecing together 
the basis of this puzzle. That is all I have to say. 

♦ • * # 


ST Hymen Stern, 

• • • • 

Q Your name is Hymen Stem? A Yes, sir. 

♦ ♦ * * 

96 Q When you came back did you find your book¬ 
keeping system in such shape that you would know 
what was going on from the books and records? A The 
books are mixed up to a certain extent. Some ledger 
sheets show more balances than what the customers claim 
they actually owe. Others claim they have paid up in 
full, but the ledger sheets show they have a balance. Other 
sheets are not there at all and the customers come in and 
want to pay on account and we have no record of their 
account. My sister refers the accounts to my brother 
and consults him on them or calls on his bookkeeper and 
tries to get whatever information she can from him. 
Everything has been left in a complicated condition. 

• * • • 
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Vol. II 

Hymen Stern. 


30 Q Since you and your sister have been taking' 
charge of the Stern Company of Washington, have 

you. or have the two of you, not been operating the Stern 
Company for the benefit of the Norfolk concern? A 
Since my sister and I have taken charge of the Stern 
Company of Washington I have actually been in touch 
with her about the general conduct of the business, mainly 
buying and selling merchandise. The records will clearly 
show that the Stern Company of Washington has greatly 
increased its profits by my ability to furnish them with 
merchandise of every description that it is utterly im¬ 
possible for the Stern Company of Washington to secure. 
All of this merchandise is forwarded to the Stern Com¬ 
pany of Washington by the firm of M. E. Stern of Nor¬ 
folk at cost. This is very scarce merchandise, which has 
created a nice profit for the Stern Company. 

Q Has the Stern Company supplied the Norfolk con¬ 
cern with any merchandise ? A The Stern Company has 
supplied the Norfolk concern with merchandise that they 
cannot sell up here and the accounts are paid 

31 back and forth and conducted in a businesslike 
way. 

Q And at what price has the Stern Company sold to 
the Norfolk Company? A Actual cost of the merchan¬ 
dise. 

Q Actual cost? A Yes, sir. 

Q And does Miss Celia Stern travel and purchase 
merchandise in New York. Philadelphia, and other places 
for the Norfolk concern? A No. 

Q You are sure of that? A She has on occasion 
picked up something she could not use and called me up, 
and I told her I could not use it. Occasionally she would 





97 A 


run into something I could use and I would tell her I 
would buy it if she could not handle it. 

Q Hasn't she made trips for the Norfolk company and 
put the expenses on the Stern Company of Washington? 
A She made trips and charged it to the M. E. Stern 
Company, which our records will show. 

Q And she has never charged it to the Washington 
company? A If she has made trips for the Washington 
company, she has charged for them. 

Q The trips she has made for the M. E. Stern 
32 Company of Norfolk, have any of those expenses 
been charged to the Stern Company of Washington? 
A The trips are mainly for the benefit of the Stern Com¬ 
pany of Washington. 

Q I know what they are mainly for. Has she ever 
made charges against the Stern Company of Washington 
for trips which she has made for and on behalf of the 
Stern Company of Norfolk? A No. 

Q You are certain of that? A I am positive. 

Q You said that you had never taken any notes or 
other cla ; ms from the Stern Company of Washington. 
What about the Finkel notes and the Michey’s Restaurant 
notes? A Those notes were taken by me and charged 
against my account on the ledger. 

Q Don't you know, as a matter of fact, that you took 
those notes out and collected and never made an account¬ 
ing to the Stern Company of Washington? A Mrs. 
White received the record on those notes and they were 
charged to my account. T think if the records are avail¬ 
able they will show it. 

* • • • 


54 Celia E. Stern. 

• • * • 

70 Q Miss Stern, with respect to the money that 

71 was collected for the Stern Company— A (inter¬ 
posing). Yes. 
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Q (continuing.) You say it was deposited, that all of 
that money was deposited to the credit of the Stern Com¬ 
pany? A Not at the beginning because there were checks 
coming through and I was afraid, because Mr. Abe Stern 
had drawn these checks on the company. There were 
these outstanding checks and he would cash them on the 
company, and it was in my name and it was by the ad¬ 
vice of inv attorney. He can answer it better than I. 
• • 

My books are all there and in order. Then. too. Miss Cohn 
was there for fifteen months: she handled them and not 
me. All those records are there. Mr. Fischer, and those 
records are all right there. 

Q Miss Stern, when you took charge of the business 
moneys collected by you for the benefit of the Stern Com¬ 
pany were deposited to your personal account? Is that 
right? A That is right. 

Q And they were for quite a long while? A Well, 
until we got straightened out with the bank: that is 
right. 


72 A That is right: for fifteen months, until it was 
turned over to the Stern Company account, and I 

did not make out a check. I would not handle it. T knew 
this would come up. knowing this would come up. 

Q You did draw checks on your personal account? A 
1 have a right to. 

t • t t 

Q But you did deposit this money to the credit of your 
personal account? A Yes. that is right. 

Q You did draw checks on your personal ac- 

73 count? A That is right. 

Q For your own benefit? A The Stern Com¬ 
pany did not have any money at the time. 

What do vou mean when vou ask me. did I draw on 
• • 

the Stern Company from my personal account, or did T 
draw on mine? Which did you mean? Make it clear. 

Q I would like to do so but I cannot get it to you. 
You had a personal account in the National Bank of 
Washington? A That is right. 
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Q The moneys you received for the benefit of the 
Stern Company you deposited to that personal account 
of yours in the National Bank of Washington? A That 
is right. 

Q You drew checks on your personal account for your 
own use did you not ? A My money was in there. 

Q You comingled your money with this account? A 
That is ricrlit. 

c 

* • • * 

80 Q Don't you know how much money you were 

required to advance to the Stern Company? A 
No, I do not. Miss Cohn can tell you that because she 
handled my bank account. I did not even touch it. She 
made up the checks, took my deposits over, and I was 
never in the bank during that time. I was very careful 
what was done and as far as I know, if there was any 
mistake it was her doing. 

• i • • 

87 Q Have you ever seen a record which shows 
that the M. E. Stern Company of Norfolk owes 
the Stern Company of Washington any money? A I 
have not seen any such record. 

Q Do you know there was any such record? A May 
1 answer the last question? 

Q Yes. A The M. E. Stern Company had a sheet, 
Expense Norfolk, and paid: but it was mixed up, like 
everything else was mixed up, and there was never a 
correct ledger sheet and that was the trouble between 
my brother Max and my brother Abram, and both claimed 
the other one owed money: and my brother claimed my 
brother Max owed the Stern Company. That is the 
ledger sheet of my brother, and from that time we have 
no recollection and we are not responsible. 

Q What has become of that ledger sheet? A I do 
not know; I had nothing to do with it. 
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Q You have had nothing to do with it? A No, sir; 

I have never seen it. 

• • • • 

S9A Q There was one time you stepped out from 
the company? A That is right. 

Q From the Stern Company of Washington? A That 
is right. 

Q What was the reason you walked out there? A 
The reason was that I went to my mother and it was 
agreeable. Mr. Stern called your building the Acme Sales 
Company, which was the— 

• it* 

90 Q What happened to the store? A The store 
went back under Abram E. Stern. I asked Hymen 

to take the stock to Norfolk. He said he did not want to 
take the stock. He said: “You will fight with me and 
say I took the store.” And then he said: ‘‘Give it to 
him”—and I gave it to him and I never got the money 
for it. 

91 Q How much money did you have in it? A 
Something over $5,000: I do not know exactly what 

it was. 

• • • • 

92 Q At the time you came back and took posses¬ 
sion of the business you said you found a lot of 

checks were issued and came to the bank and there was 
not sufficient funds to meet them? A That is right. 

Q What did you do to make those checks good? A I 
came to you and borrowed $3,500. Isn't that right? Then 
I had a bank account. My brother would send me $125 
a week; and that is how I made the accounts good and 
none of them came back. 

• • • • 

93 Q And what was the amount of merchandise you 
turned over? A Something over $5,000: Mrs. 

94 White was there and can tell you. 
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Q You turned over approximately $5,000 of 
merchandise ot the Acme Company to the Stern Company 
of Washington? A That is right. 

Q Did it all belong to von ? A It eertainlv did, mv 
personal money. 

Q Have you ever been paid anything on account of 
it? A Xotacent;no. 

* • * « 


Vol. Ill 

17 Q Mr. Shinn, will you state your full name and 
office address and your profession ? A Earl W. 
Shinn, 640 Shoreham Building, Attorney. 

# * * # 

21 Q From an examination of the records could 
you get a complete history of the transactions cov¬ 
ering these three years from the books of the Stern Com¬ 
pany? A Xo. 

Q Well, what was the trouble? A Some of the rec¬ 
ords were missing. 

• * ♦ • 

39 Q What did Mr. Strom say was wrong? A 
That papers were missing and there were duplica¬ 
tions in accounts, and various things of that kind. 

Q What do you mean by ‘‘duplications’'? A Dupli¬ 
cations; entries made twice, or something of that kind. 

Q Do you mean that was poor bookkeeping? A Yes. 
Q Who was handling the books at that time? A I 
don’t remember the name: some lady. 

• • • • 


60 


Philip Pear . 

• • • • 


Q What is your full name and residence, Mr. Pear? 
A Philip Pear, 1650 Harvard Street, Xorthwest. 
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• • « • 

(>1 Q Engaged to do what and bv whom ? A Well, 

• *■ ». • 

we were ensured by M r. Stern. 

Q Which Mr. Stern? A Mr. Abram E. Stern, who 
was vice-president of the Stern Company of Washington, 
on Indiana Avenue, to primarily examine the books and 
records and also see if we could not settle the 
(12 1044, 1042, and 1042 corporate income taxes and 

the accompanying data such as excess profits and 
the District corporate tax. 

Q Well, did you adjust it ? A I beg your pardon. 

Q Was it adjusted? A Xo, sir; we never completed 
our work. 

Q Why. A Primarily because after three or four in¬ 
tensive efforts to audit the books and records, we never 
felt that the results were complete nor were they of such 
a nature that we could prepare tax returns which would 
be proper to offer before the Internal Revenue. 

Q What was the trouble? A Well, the trouble was 
primarily dating back. T suppose, from the inception of 
the corporation. Proper books and records were never 
kept, and also we felt we never had all the data available. 

Vol. V 

22 MR. FISCHER: May I have an exception? 
REFEREE GOLDMAN: Exception noted. 

MR. FISCHER: It is supposed to be an impartial 
hearing and they are supposed to put up their side with¬ 
out assistance from anybody. 

MR. BLAXKEX: This is not only an impartial hear¬ 
ing but we want to find out what the truth is in this mat¬ 
ter. There have been certain charges made. It seems 
the only way to get at it is to look at the whole record 
and not half the record. 

• t • • 
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32 


Vol. VI 

Julius Sinker, 


• fit 

Q Mr. Sinker, what is your full name? A Julius 
Sinker. 

• • • • 

35 Q What did you try to examine? A The rec¬ 
ords. 

Q The records at what time? A Subsequent to the 
time when I left. 

Q 1939? A Probably so. 

Q Describe, as far as you can. A All I can say is I 
went down asrain. I asked for them. I went back and 
they were not the same records I had before. I took the 
records worked on by subsequent men, whoever they were, 
and tried to match what I had with what I did before, but 
I could not make a connection. 

Q Why not? A The records were not there. 

Q There were no records indicating the transaction? 
A I wanted to start with mv old records and c:o on but 
I could not. 

• •ft 

42 Q You say you could not tie it in. Was it the 
different system set up or was it because of a lack 
of proper records being kept? A Well T found general 
accounts, which never occurred before, and I could not 
trace them down. In other words, the figures there did 
not match up as they should. I did not have enough in¬ 
formation to 2:0 back and check up. 

Q Can you give me an illustration? A Well, take 
some records of receipts of a certain balance. There 
should be a continuous record up to date. I am not so 
sure that particular account was different. It might be 
accounts payable or notes or rent account or money ac- 
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count. My recollection is I could not make any headway 
at all. 

Q Was that because of anything that was done as a 
result of anything being crooked? A I do not know. I 
could not answer that question. 

Q "Would you say there was a lack of proper book¬ 
keeping? A Yes. improper bookkeeping would cause it. 
I do not know. 

♦ * * • 


57 


William James Orr 


5S Q Beginning with what year did you compile 
that data? A In 1945. 

MR. FISCHER: In 1945? 

THE WITNESS: 1945. 

BY MR. DAVID: 

Q Did you go back of that? A No. here are books 
prior to that, but the books are very unusual. 

Q The books are what? A Very unusual. I have 
one ledger, that is all. That covers 1939, 1940, 1941, and 
1942. 

Q And the books are unusual? A Yes, sir: the rec¬ 
ords are very incomplete. 

• * • ♦ 

73 Q Give dates when you call out items. A June 
30, 1941, July 31. August 30, September 30. 

Q What are the amounts? 

MR. FISCHER: I think those records speak for them¬ 
selves. 

MR. BLANKEN: Suppose you introduce the records. 
They will speak for themselves. There is no point in 
reading them. 

MR. DAVID: Except there is a claim made running 
back for years. 

Do you deny he got any salary? 
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MR. FISCHER: No, he drew on salary but he did 
not draw all that was coming during the time and he 
will show it. 

MR. DAVID: We will see about it. 

THE WITNESS: I have the record book for 193S, 
1939, 1940, 1941, 1942, and 1943. I have the payroll book 
here which will show it. 

In the Loan-Exchange Account, Abram E. Stern, I do 
not find any charges at all: a number of credits, commis¬ 
sions. The notes, though, do not seem to be charged 
against him. 

Q What notes are you referring to? A Well he had 
a note of Sarah M. Kent and W. E. Jamish. 

♦ • * ♦ 

Voi. vn 

66 Celia Stern, 

* * * * 

68 Q Do you owe the Stern Company anything? 
A Oh, no. I was not paid for my stock of goods 

taken over. 

Q How much were they worth? A My merchandise 
taken over was worth about $6,700, less than it cost me. 
I also gave my last $800 to $900 in the bank and never 
got it back when I left. 

• • * * 

69 Q Where did you put the merchandise? A It 
was down at Mr. Goldman’s old place, his old 

store. 

Q You had a business there? A That is right; I 
drew money out of the business and went in business for 
myself. 

Q How much merchandise did you have? A About 
$6,700 of merchandise. 
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Q You never got paid? A Never a penny; he sold it. 
Q Who? A Abe Stern. 


Vol. X 

111 Abram E. Stern , 

• • • t 

119 REFEREE GOLDMAN: Gentlemen, we are 
trying to get these figures so that we will know 

what we are doing. 

Mr. Stern, you have been in business for a long time, 
and without my questioning your veracity— 

MR. STERN (interposing) I hope not. 

REFEREE GOLDMAN (continuing) I still feel that 
when vou took all those notes awav, vou certainlv must 
have made some record as to the amount of the balance 
on each note. You cannot tell me. I have a perfect 
right to make up my mind: the way I feel, you cannot 
tell me you took a certain amount of notes without know¬ 
ing how much each one of those persons owed on those 
notes, and made settlements. This settlement did 

120 not depend on Meletis’s own record that all he 
owed was $3,000. 

You certainly must have known from the records yon 
took with you how much he paid, because those notes 
amounted to $11,000, and when you settled for $3,000 you 
must have had some idea how much the balance was on 
those notes? 

Now I am going to ask you and your attorney, that you 
produce any records that you have concerning these 
notes, when you took them. 


REFEREE GOLDMAN: Mr. Fischer, you don’t 
deny this money is the property of the Stern Corn- 


123 
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pany of Washington and Abram E. Stern is merely the 
trustee, a self-elected trustee ? 

MR. FISCHER: I do not agree with your statement 

# • * • 

125 REFEREE GOLDMAN: On several occasions 
we have asked Mr. Stern what disposition he has 
made of these collections, whether or not he kept the 
money; and if not what he has done with it. That in¬ 
formation has never been supplied, so we have to assume 
he has kept it. 

* * * * 

Vol. XI 

7 Statement of Abram E. Stern, Plaintiff 

MR. STERN: Mr. Referee, last week when I was 
here, I made the statement off the record that I was 
about ready to throw this whole thing up, and it was 
only out of respect for you, taking your time and trouble, 
that I even came over here. I spent a year and a half, 
and so did you, on this case, and got nowhere. My time 
is very valuable. It costs me an awful lot of money to 
come over here and spend a day every week. 

I don't mind coming over if there was any reason what¬ 
ever. When we started this, we thought we could expe¬ 
dite it and get through in a few weeks. That was my 
understanding. 

You asked me if I had any objections to your acting as 
Referee, and although T thought you were more friendly 
to the other side, I was perfectly willing to abide by 
your decision. I still am. As it goes on it looks like 
you are more one-sided every day. 

Now I am brought up here with a motion which was 
first suggested by Mr. Blanken, who I understood when 
he was taken in was in an advisory capacity to you, 
as far as the legal end of it. He has interrogated 
several witnesses, which I did not think was right, 


S 
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a? that is what Mr. David is getting paid for; and if he 
(Mr. David) does not know enough about it to do it, I 
think it ought to be dropped. 

They now come along with a motion for me to put up 
$25,000 or more that T have admitted getting for people 
that it belonged to. 

As it goes along it gets worse. You admitted the 
statement at the last meeting that I was a minority stock¬ 
holder. This isn't even a corporation. It never was a 
corporation, and T doubt whether it ever will be a cor¬ 
poration, for these reasons: They called two meetings to 
throw me out. The one meeting was when the court 
granted the right to transfer: and the other was on the 

first Mondav in Januarv, 1946, and I was ousted as the 
• • 

vice-president. They could not oust me before that, so 
they had to wait until that time, and Mr. David was very 
careful to put it on the second and notified me by regis¬ 
tered mail. 

The year 1947 has passed and the year 194S has passed. 
Xow the by-laws of that corporation, if there are such, 
specifically state that there must be one annual meeting 
and it must be held at a certain time in the month of 
January. For the past two years there has been no such 
meeting. 

9 MR. DAVID: I object to that because it is irre¬ 

levant and incompetent. 

MR. STERX: I knew that “‘irrelevant” was coming in 
here. 

MR. DAVID: This is a voluntary statement which has 
nothing to do with this account. 

REFEREE GOLDMAX: Objection sustained. 

• • • t 
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Vol. XII 

41 Celia Stern , 

45 BY MR. FISCHER: 

Q Miss Stern, may I ask you this question? 

Did you examine the receipt books of the Stern Com¬ 
pany to see whether or not any payments were made by 
the Ferdinand All Steak Company? A Nothing showed 
up in the books. 

Q You looked through the receipt books? A Y'es; I 
will look all of them up: T looked most of them up and 
there is nothing in there. 

Q It is entered in the receipt book? A Not as far 
as I know. 

Q Did you examine the receipt books from 1941 on 
through 1945? A I looked through most of them and 
there was nothing in them. I will have to go through 
thoroughly again but I did not see anything as far as I 
looked. 

Q You saw none of those payments? A None of 
these dates. 

• • • * 

voi. xm 

62 Celia Stern , 

• • • • 

Q Miss Stern, are there any records of the Stern 
Company on Indiana Avenue with reference to the ac¬ 
count of Jesse Johnson? A There were no ledger 
sheets in there when I came in, none at all, and I called 
Mr. Johnson and he came in to buy a couple of signs 
from me and I said, “Mr. Johnson, how much equipment 
did we put in your place?” Mr. Kahn and everybody 
told me of the equipment that was put in when the place 
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was set up, and Mr. Kahn said: “Miss Celia, Jesse 
Johnson owes an awful lot of money here.'' 

• • • • 

63 Q Have you been able to find any record of any 
kind in the office of the Stern Company showing an 
account with Jesse Johnson for merchandise furnished 
by the Stern Company Indiana Avenue store? A Only 
todav, I have now looked through another sheet. I have 
found where the Perfect Upholstery Company had sent 
a bill in for the Jesse Johnson job. 

Q How much did it amount to? A I put it aside 
and I cannot remember where I put it. I put these in 
the office to bring down and, incidentally, after that work 
by them I found some other papers from Jesse Johnson’s 
job, and today I have one picked for Jesse Johnson for 
another amount: and then I found—you have that paper 
there from the Air Duct people. 


Vol. XIV 

2 William J. Orr , 

• tit 

7 Q What do you mean by that? A There was 

nothing to indicate on the check stub the amount 
or the persons to whom the checks were drawn. 

Q The three checks covered by this one? A 
S There was nothing to indicate what thev were for. 

Q But there was one entry made in the book 
for $1,100 which covered those three checks? A That 
is right. 

Q Are those three checks listed there? A No, sir; 
the checks were not there and the stubs were blank. 

Q Where did you get the $1,100 as shown on your 
sheet there? A The check was issued for $1,100 with 
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an explanation that it covered these three checks. There 
is no way of checking out whether it should be $1,100 
or what. 

REFEREE GOLDMAN - : There is nothing wrong with 
the amount? This $1,100, you say that check covered 
these three checks? 

THE WITNESS: Yes, sir. 

♦ • • • 

Vol. XV 

69 MR. FISCHER: Did you actually go to trial! 
MR. DAVID: I object unless he shows the conviction. 
REFEREE GOLDMAN: Don't answer questions as 

fast as they are asked. Think about it. You have a 
certain amount of personal privilege here. 

MR. BLANKEN: Give your counsel time to object. 

• * • • 

70 REFEREE GOLDMAN: Go ahead and ask the 
question. Now I want to direct the witness not to 

71 answer until his counsel can interpose an objection, 
if he vishes. 


92 Celia Stern, 

# • * # 

95 BY MR. FISCHER: 

Q Did you make a note how much money was 
collected from Mr. Johnson? A Not yet. 

Q Is there anv reason whv vou haven’t done it? A 
Yes. 

Q What is the reason? A Because I haven’t time 
to look at all these things and run the business. The 
sheets will be there. I just did not have time to look 
them up even if he paid. 
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Q Are you trying to collect from Mr. Johnson? A 
How can I find out when you have the records? 

Q Does the man admit it? A Yes, sir: the man who 
was in here and testified, he promised to get the records 
and says he was a friend of Abe’s and a friend of mine, 
and same as Cannady: and Mr. Stern had been good 
to him and he wasn’t going to do anythin" about it. 

96 Re-Examination bit Conmsel for the 

Defendants 

BY MR. DAVID: 

Q I show you some records relating to the Lynnhaven 
Restaurant, 621 Pennsylvania Avenue. Where did they 
come from? A I found some of these records in the 
files, when looking through the files. Some are from the 
files and some are on the floor and in boxes, and in look¬ 
ing through them I came across these (indicating). 

Q Are there any ledger sheets? A I have no ledger 
sheets at all. 

# * • ♦ 

97 Q Could you ever get it straightened out? A 
Never: I had no records. He said he would like to 

have it straightened out. T would like to see it straight¬ 
ened out. and that is all I know. T have no records. 


105 


Hitmen Stern , 


119 Celia Stern . 

» * • « 

129 MR. BLAXKEX: The notes are here and the 
list is here. Do you wish to compare the notes 
with the list, Mr. Fischer? 
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MR. FISCHER: If it means anything I would like to 
compare them. I am objecting to it being offered in evi¬ 
dence at the present time. 

MR. BLAXKEX": I think that objection is sustained 
until Mr. Fischer has a right to compare the list with 
the notes to see that it is a correct list. 

REFEREE GOLDMAX: Why don’t you offer the 
notes in evidence? 

MR. DAVID: I offer the notes in evidence. 

REFEREE GOLDMAN: Let the list be admitted, 
provided it covers all the notes introduced in evi- 
130 dence: otherwise we would have to take the notes 
and make up another list again. 

* • • • 

MR. BLAXKEX: For the sake of the record, counsel 
should stipulate in regard to this list. 

MR. FISCHER: It is already in the record, marked 
“Celia Stern, Exhibit Xo. 1.” 

MR. BLAXKEX: T want you to stipulate that is the 
correct list and that the items shown are correct. 

MR. DAVID: The bank made this up. 

MR. FISCHER: We stipulate this list, marked “Celia 
Stern, Xo. 1,” is the correct list of notes which were 
turned over by the American Security and Trust Com¬ 
pany to the executors, who in turn turned those notes over 
to Miss Celia Stern. 

• • « • 

138 MR. BLAXKEX: Are we interested in the ones 
you control, personal propertv? 

THE WITXESS: Yes. 

REFEREE GOLDMAX: Are we interested in her own 
property: how much she collected and what she did 
with it ? 

THE WITXESS: He wants to know about the rest 
of them. 
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MR. BLAXKEX: I am asking Mr. David. 

REFEREE GOLDMAN: It seems to me what you are 
trying to bring out, Mr. David—see if I am correct: 
These notes that she got from the executors—what she 
collected on them I don't think is any of our business. 
It is those which she could not collect on which somebody 
else got the money, or the notes were not any good. 

i t t • 

MR. DAVID: What I want to know from the other 
side is, in respect to the recapture of merchandise under 
these notes. 

MR. BLAXKEX: That is not before us now. There 
is no evidence on that. There is nothing before us now 
on that and you can elicit that information from Mr. 
Stern later. 

• • • # 

139 MR. BLAXKEX: Mr. David, the point is that 
you have brought out from the witness that she 
has no recaptures and has no way of discovering any re¬ 
captures, so it seems you have exhausted the subject. 

• •ft 

144 MR. BLAXKEX: It is all in evidence and we 
will read what the record shows. There is no use 

in arguing about it. 

• • • • 

145 MR. BLAXKEX: If there was such an infer¬ 
ence, that is no proof. I cannot see any reason to 

£to through note bv note to find out what Celia collected 
on her own property. 


180 Hymen Stern 

• • * • 

1S5 Q Mr. Stern, did you ever make a statement in 
the presence of Mr. Gelfand, Mr. Blackman, Mr. 
Goldman, and Celia Stern, that the Stern Company was 
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bankrupt and Abe Stern could have your stock? A That 
necessitates a great deal of explanation. 

Q Well did you ever make such a statement. 

MR. BLAXKEX: Counsel hasn’t objected, but the 
objection is sustained. 

MR. DAVID: It is immaterial. 

MR. FISCHER: There is testimony in the case which 
has quite a bearing on this. 

REFEREE GOLDMAX: That was several years be¬ 
fore the mother died. Are you trying to prove a gift? 

MR. FISCHER: I am trying to prove the condition 
of the companv. 

REFEREE GOLDMAX: Off the record. 

(Discussion off the record.) 

THE WITXESS: I would like to answer the question 
but I would like to ask you to give me permission 
1S6 to go back a little further and I will lead up to 
your question. 

MR. FISCHER: I have no objection to your qualify¬ 
ing your answer. 

THE WITXESS: The question will be answered, at 
the time I lead up to it and not before. 

REFEREE GOLDMAX: Do you object to the ques¬ 
tion? 

MR. DAVID: I object on the ground it is immaterial. 

REFEREE GOLDMAX: Objection sustained. 

♦ • ♦ • 

195 Q When you made these loans, did you give 
them by cash or by check? A Sometimes with 
cash, sometimes with check. Most of the loans were made 
through Mrs. White, who was the bookkeeper at that 
time. My loans were made and no record was made of 
it. 

• • • • 
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20S 


Celia Stern, 


• • • • 

209 Q Hoy many checks did you sign to make good 
checks that had been sent out by your brother 

before you took charge, with no money in the bank to 
pay them? A I could not tell you how many. 

Q About how many thousands of dollars? A I don’t 
remember any more. 

Q Approximately how much? A I could not say any 
more. 

Q Were those checks coming back? A Yes. 

Q How did you reorganize and take care of them? 
A I borrowed money from Mr. Goldman. 

Q How much did you borrow? A $3,000, wasn’t 
it?. 

210 Q You answer. A $3,000, I think it was; I 
don’t have the checks. 

* • » • 

215 Q Was Abram E. Stern ever apprised of the 

financial condition of the company since you and 
Hymen took over? A Why no. 

• • * • 

Vol. 16 

2 Abram E. Stern, 

• » • • 

15 MR. BLAXKEN: Mr. Fischer, I might say that 
all this was gone over about three times before. 

MR. FISCHER: Not by me. 

MR. BLAXKEN: Br. Mr. Abram E. Stern. My recol¬ 
lection is he testified either at the first or the second 
hearing and set forth all the details of the arrange- 

16 ments he had with the mother. 

MR. FISCHER: I don’t recall he ever testified 


to that. 






117 A 


MR. DAVID: I submit to the Referee, the books are 
here of the account of Mrs. Stern. Why should he tes- 
tifv at random and according to recollection when the 
books are here? 

MR. BLAXKEX: He hasn’t testified specifically but 
as to a general course of dealing, and I understand the 
mother advanced moneys for notes, and when notes were 
paid you gave others in exchange. 

REFEREE GOLDMAX: I do not recall notes being 
given to your mother without her paying for them. I 
don’t recall the mother getting notes without paying for 
them. This is all new testimony, and Mr. Fischer is 
presenting it for what it is worth. 

• • ♦ « 

IS MR. BLAXKEX: Are you going to drop that 

subject, Mr. Fischer? I think it requires follow¬ 
ing up. 

• • • • 

25 Q Did you talk to Dany Frese, Joseph Sklagan, 
or Ida Stewart in regard to their payment of those 

notes? 

MR. DAVID: I object to hearsay evidence. Let him 
bring the witnesses here. 

MR. FISCHER: I am merely asking if he had a talk 
with them. 

MR. BLAXKEX: He can say he spoke to them. It 
will not do any good. Mr. David will object when you 
w*ant him to repeat the conversations. 

• • • • 

S9 MR. BLAXKEX: Is the ruling of the Referee 
that these notes are to be held in the custody of 
Mr. Bernstein pending adjudication as to whom they 
belong, and that in the interim both Mr. Abram E. Stern 
and Miss Celia Stern may instruct the makers of the 
notes that collections due on the notes be turned over to 
Mr. Bernstein. 

• • • t 
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Virion Cohn. 


9 MR. BLAXKEX: Mr. Fischer, might I suggest 

at this point that these questions are very leading. 
Suppose you let the witness testify. 


24 MR. DAVID: I object. It is leading and sug¬ 
gestive. 

MR. BLAXKEX: The witness made no such state¬ 
ment. The objection is sustained. 

♦ * • • 

25 MR. DAVID: I object. 

REFEREE GOLDMAX: Objection sustained. 
MR. FISCHER: Why? 

MR. DAVID: Mr. Stern must have told her. 

MR. FISCHER: If she knows of her own knowledge. 
MR. BLAXKEX: Mr. Fischer, I am surprised at your 
asking the question. It is very leading and assumes a 
lot of things to which the witness has not testified here¬ 
tofore. 

MR. FISCHER: I am asking her if she had any 
knowledge of it. 

MR. BLAXKEX: You can ask her if she has any 
knowledge of it but not tell her of it and expect a yes- 
or-no answer. 

t • t i 

2S MR. FISCHER: Mr. David never made any ob¬ 
jections until after you said it is ruled out. 

MR. DAVID: I beg your pardon. The record will 
otherwise show. 

MR. BLAXKEX: Even if it were true, for the sake of 
the record we would still sustain an objection which 
should have been made: because the Referee intends to 
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conduct this hearing properly, according to the rules of 
evidence. 

• • # • 

29 MR. BLAXKEX: That is exactly the basis of 
the ruling. The testimony is he left a list and she 
testified she saw the list and the list will speak for itself. 

REFEREE GOLDMAX: Let us proceed in an orderly 
manner. 

• t • f 

6S MR. BLAXKEX: My understanding of this is 
that Mr. David wanted a bill of particulars to sup¬ 
port his suit and he called Mrs. Cohn, and she in turn 
called Abram E. Stern and obtained the information from 
him. and somehow the information was transmitted to 
Mr. David. 

• • • t 


Vol. XVIII 

12 MR. BLAXKEX: So far, Mr. Fischer, the ques¬ 
tioning is premature. We do not know what he is 
leading up to. We do not know what harm is done. 
Proceed. 

REFEREE GOLDMAX: Objection overruled. 


Vol. XIX 

1 Monday, April 18, 1949. 

• • • • 

• • * • 

67 The hearing is concluded. 
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131 Vol. III 

Mrs. Hazel White, 

a witness, was called for examination by Counsel for the 
Defendants: and, having been duly sworn by Mr. Blanken, 
was examined and testified as follows: 

# * • * 

137 Q As the bookkeeper of the company? A Yes. 

Q Now do you remember the discussion between 
Abram E. Stern and his brother Hymen Stern about this 
Stantovedes quarrel? A Xo, I do not know that they 
ever discussed it in my presence. 

Q When did you learn of the existence of a check of 
$4.32'). of which that is a photostat? A I think the day 
T signed an affidavit. 

Q You never saw it before? A Xo. 

Q You never saw the original? A Xo, sir. 

Q Do you know anything about Mr. Abram E. Stern 
kiting checks with any members of the family while you 
were there? 

MR. FISCHER: May T ask that that be stricken from 
the record? Tt was other than kiting checks. 

THE WTTXESS: Well, they exchanged checks: that is 
what T call it. 

BY ME. DAVID: 

0 Mil at do you mean by that? A We exchanged 
checks with various people. 

T33 0 Did you ever exchange checks with members 

of his family, with members of Abram E. Stern’s 
Warmly? A With Mrs. Stern. 

^ His wife? A Yes. 

Q T want you to tell the Referee what you know about 
iC A T could not tell how many: sometimes it was done 
every dav. 

0 Whnt was the ■procedure’ A He would usually 
call her. Mr. Stern would call Mrs. Stern, and he would 
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ask her for a check for $100, $200, $300, up to $500, and 
we would send a check up and deposit a check which she 
would send down. She would hold our checks. 

Q What kind of a check would you send? A The 
Stern Company check, which was the only ones around. 

Q Would it be equal to the amount you got from her? 
A \ es. 

Q How often was that done? A Sometimes it was 
done every day. 

Q I want you to say whether or not every time you 
got a check from his wife you gave her a check on the 
Stern Company? A If he did not send a check up, 
because sometimes she sent a check hack, I would 
139 make out a check immediately and give it to Mr. 
Stern for his wife. 

REFEREE GOLDMAN: Would the checks clear 
through the hank at the end of the month? 

THE WITNESS: No: when I left there she was hold¬ 
ing a large number of checks and the hank account, there 
was a hank reconciliation there and I kept it from month 
to month and it was there when I left, and that would 
show a true statement. 

BY MR. DAVID: 

Q Did any checks signed by the Stern Company to his 
wife clear? A Yes. sometimes they would clear. They 
did not always clear hut when they were put in the hank 
sometimes they did not clear, and on a few cases I re-sent 
checks up when the check was returned to her bank. 

0 How often did that occur? A Not too many times: 
T could not remember. 

Q How did you arrange to get the cash money to Mrs. 
Stern? A T don't remember. 

Q Would you take it up? A No, we usually had a 
messenger take it up, some one who worked around the 
store: T don’t remember even that. 
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Q Do you remember working for the Stern Corn- 

140 pany when Mr. Bernard Goldstein was working 
there? A Yes, I do. 

Q Do you know how long you were there while he was 
there in the store? A Xo, sir. 

Q Some months? More or less? A Some months. 

Q Did you ever put a check of the Stern Company, 
signed by Mr. Abram E. Stern, in a sealed envelope and 
give it to Mr. Bernard Goldstein to take to Mr. Stern’s 
wife? A Yes, I have done that; I think most of the 
time I would put them in an envelope. 

Q You put the actual checks in an envelope, checks 
signed bv Abram E. Stern? A Yes. 

Q They would be Stern Company checks? A Yes. 

Q He signed all the checks? A Yes, because at the 
time I am speaking of he was the only one there. 

Q What statement, if any, have you got to make, or 
have you any knowledge as to the procedure when Abram 
E. Stern would borrow money for the Stern Company 
from anybody else except his wife? A Well, we always 
gave a check. If I remember correctly, we gave a 

141 check if we borrowed from Mr. Goldman or Mr. 
Malcolm down the street. 

Q Did any member of the family of Abram E. Stern 
loan money to the company? A Miss Stern. 

Q Who? A Miss Celia Stern. 

Q And did she get a check in exchange if she loaned 
money? A T don’t remember. I remember once she 
loaned $900, but T don’t remember what we gave her for 
it, if anything. 

Q Did Abram E. Stern’s son ever loan money to the 
business? A Xo. 

Q Never? A Not while T was there. 

Q What I want to know is. did any other member of 
the family of Abram Stern except Mrs. Stern, that is Mrs. 
Abram E. Stern, loan any money? A I could not say: I 
do not know. 
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Q Did you have a ledger account with Mr. Stern's 
wife? A Yes, I did. 

Q Was it a loose-leaf ledger? A Yes, because we 
used the bookkeeping machine to post the accounts. 

• • • • 

200 Mrs. Hazel White , 

# • * • 

202 Vol, XVI 

Examination By Counsel For the Defendants 

BY MR. DAVID: 

Q I will ask you to look at the ledger of the Stern 
Company and tell me if the account in this ledger is in 
your handwriting? A Yes, sir. 

Q You made those entries in that ledger? A Yes, 
sir. 

Q I notice that your system was to indicate the amount 
of the check received from Mrs. Alexander and then the 
payments back to her or checks. Is that correct? A 
Yes, sir. 

Q Now did you go up to her personally and get any 
checks from her? A Well no, T don't believe T ever 
went up there: T don't remember going up there myself. 
We sent various people up. a clerk in the store. 

Q And her check would come back and be put in the 
book? Is that right? A Yes, sir. 

* • • • 

Vol XVII 

Vivian Cohn, 

• t • i 


S 
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Re-Examination by Counsel for the Plaintiff 
BY MR. FISCHER: 

Q Mrs. Cohn, you testified before? A Yes, sir. 

Q And you were the bookkeeper of the Stem Company 
for a while? Is that correct? A Yes, sir. 

Q While you were bookkeeper for the Stem Company, 
were you acquainted with any moneys that were loaned 
by either H. Rose Alexander, Madame Rose, Mrs. Koven, 
A. Edwin Stern, or Mrs. Xachman to the Stern Company? 
A Yes. 

• • • • 

34 Q Mrs. Cohn, when did you go to work for the 
Stern Company? A In 1944. 

Q And what were your duties? A Bookkeeper. 

• • • • 

93 Q Mrs. White, you were with the Stern Com¬ 
pany as bookkeeper for what time? A From 1935 
to April, 1942. 

Q And did you then leave and come back? A Yes, I 
was away for a year, a year and a half, or two years. I 
think I left in 1939 and I guess I came back in 1941; I 
don’t remember that. 

• • * # 

100 Q Well, what about the salary checks to Abram 
E. Stern? Did he get his monev everv week? A 
No. 

Q What was generally the case? A Well, in fact, 
while I was there they were not getting their money. They 
took notes. That is to say they got it from customers’ 
notes. There was not money to pay the men in the shop 
and employees. 

Q Did Abram E. Stern take notes of the company in 
payment of salary? A Yes. 

Q How often did that happen? A I would not know 
how often it happened. 
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Q Would the records of the company show it? A 
Yes. 

Q Show the bills of sale he took for salary? A Yes. 
Q Did you make the entry? A Yes, T made all the 
entries while I was there. 

Q Is that in the Abram E. Stern account of the com¬ 
pany? A It should be. 


1S9 


TV. XVI 
Abram E. Stern. 


195 Q Mr. Stern, I have a series of checks issued by 
the Stern Company to Madame Rose or Mrs. Rose 

Alexander for a period of time running from 193S through 
1942. together with attached checks signed by Rose Alex¬ 
ander. Sadie Xachman, and Madame Rose. H. Rose Alex¬ 
ander, etc.: and explain what those checks are. A Those 
are checks of the Stern Company that were given to 
Madame Rose, Mrs. H. Rose Alexander, Sadie Xachman, 
in payment for checks that they gave the Stern Company, 
and each one is attached, show that they have been paid 
and that they are not a liability of the Stern Company. 

Q In other words vou borrowed monev for the 

196 Stern Company as per the checks and the checks 
are attached to the checks of the Stern Company? 

A That is right. Their checks are all made payable to 
the Stern Company and were deposited in the bank in the 
circulating account. Each and every one shows the stamp. 
Tn lots of cases we had to take them in to Mr. Goldman 
and had them cashed before we deposited them in the 
bank. 

Q I show you another batch of checks of the Stern 
Companv. Attached to them are checks of Rose Alex¬ 
ander. Sadie Rose Xachman, and Hannah Rose Alexander, 
President and Treasurer respectively, and checks by 
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Madame Rose, on various banks in the District of Co¬ 
lumbia, including the Washington Loan and Trust Com¬ 
pany, the Hamilton National Bank, and the Columbia Na¬ 
tional Bank, and ask if you will kindly identify those 
checks and state what they were for. A These were for 
checks given by Hannah Rose Alexander, Mrs. Sadie Nach¬ 
man, and Madame Rose to the Stern Company. They 
were deposited to the credit of the Stern Company. Some 
of them here, I notice, are payable to “Cash” and en¬ 
dorsed by Frances Koven and marked that they are “to 
repay a loan that we made to Abe Stern,” and signed to. 
TT. Rose Alexander. 

Q Do they all represent moneys loaned to the Stern 
Company? A They represent money that was ad- 
197 vanced to the Stern Company. 

Q Advanced to the Stern Company by these var¬ 
ious people? A That is right, and they have been paid. 
Q And they have been paid? A Yes, sir. 

C x Was that a series of transactions that ran over a 
per.od of years, that is shown by those checks from 1937 
on ? A I think from 1936. 

Q In other words, your testimony would be to the 
effect that you borrowed money for the Stern Company 
from them over a long period of time, running from ap¬ 
proximately 1936? A That is right. 

Q In continuous transactions? A That is right: al¬ 
most nine years. 

Q And you continued up to 1945? A That is right. 

MR. FISCHER: T offer both of these batches of 
checks in evidence as “Plaintiff*s Exhibit, Abram E. Stern, 
No. 15” 

MR. DAVID: My objection goes to these checks also. 

REFEREE GOLDMAN: The checks will be received 
in evidence and ruled upon later on as to their admissi¬ 
bility. 

• * • • 
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145 Filed Jan 26 1951 Harry M. Hull, Clerk 

Supplements To Poiyits and Authorities In Support of 
Motion To Set Aside Referee’s Report 

Comes now the plaintiff by his counsel and files here¬ 
with the following supplemental Points and Authorities in 
support of plaintiff’s motion to set aside the referee’s 
report. 

In support of the charge of prejudice as shown in plain¬ 
tiff’s paragraph numbered one (1) of his motion, the fol¬ 
lowing is respectfully submitted: 

(a) Affidavit of Vivian Cohn. 

(b) Affidavit of Irvin M. Hayman. 

(c) Affidavit of Louis T. Hayman. 

(d) Failure to consider approximately Three Thou¬ 
sand Five Hundred Dollars ($3,500.00) worth of notes 
taken by Hymen Stern (Yol. 2 page 9). 

(e) Failure to consider One Thousand Dollars ($1,- 
000.00) worth of equipment taken by Hymen Stern for 
restaurant (Yol. 1 page 100). 

(f) Failure to consider notes taken by Celia Stern as 
substitutes for worthless notes received by her from her 
mothers estate (Yol. 1 pages 60-66 and Yol. 2 page 64). 

(g) Failure to require Hymen Stern and Celia Stern 
to account for the notes taken by them (Yol. 2 page 5). 

(h) Failure to require Hymen and Celia Stern 

146 to submit statement of transactions of Stern Com¬ 
pany since March, 1945, (Yol. 2 page 3). 

(i) Loan made by referee to Celia Stern of Three 
Thousand Five Hundred Dollars ($3,500.00) (Yol. 1 page 
69 and Yol. 2 page 92). 
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(j) Failure to require Celia Stern to account for 
funds of the Stern Company which were intermingled with 
her personal account (Yol. 2 page 95-6). 

(k) Award of Six Thousand Seven Hundred Dollars 
($6,700.00) to Celia Stern as against her vague testimony 
of Five Thousand Dollars ($5,000.00) invested (Yol. *2 
page 91-8). 

(l) Finding against Abe Stern of Two Thousand Two 
Hundred Twenty-five Dollars ($2,225.00) in connection 
with the Ottenberg-Sparks-Friedlander transaction which 
occurred several years prior to 1940 when, as a matter of 
fact and on record, the referee stated that he would go 
into no transactions prior to the vear 1940 (Yol. 11 page 
25). 

(m) Failure to make any ruling with respect to more 
than Thirty Thousand Dollars ($30,000.00) taken by Hy¬ 
men Stern under ihe disguise of salaries since March 
1945. 

(n) Failure to return assigned notes and conditional 
bills of sale to assignees to whom said notes were assigned 
for loans made to the Stern Company, notwithstanding 
that said notes were presented by the said assignees to 
the referee, at his request, for the purpose of exhibiting 
them as evidenc of their claims against the Stern Com¬ 
pany but with the understanding that they would be re¬ 
turned to the assignees after they had served the referee’s 
purpose (August 19, 1945 letter and testimony of as¬ 
signees). 

In support of the charge that the referee has exceeded 
the powers granted to him under Title 16 Section 1701 
et seq. of the D. C. Code. Referee exceeded his powers 
by demanding that moneys collected on the notes 
147 and conditional sales contracts held by the assignees 
be turned over to him or to his auditor (Mr. Bern- 
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stein) to be kept in trust subject to the referee’s award or 
final order of the Court. 

These assignments were made to secure money loaned 
by the assignees to the Stern Company. This type of 
operation had been practiced by all of the members of the 
corporation and there had been a continuous acquies¬ 
cence of this method since the inception of the corpora¬ 
tion. 

See Woodward v. Melligen 19 App. D.C. 550. 

Adams v. Collier 73 Fed. 2d 975. 

Salem Tron Works v. Lake Superior Mines 112 Fed. 
229. 

Jensen v. Toltec 174 Fed. 86. 

Finding by referee that no case had been made out for 
“receivership’*, (Page 3 of referee's award). This cause 
of action was referred to the referee for the purpose of 
stating an account between the plaintiff and the Stern 
Company, Hymen and Celia Stern. The referee was not 
clothed with authority to determine whether or not a re¬ 
ceiver should be appointed for the Stern Company. 

Finding by the referee that all of the notes and condi¬ 
tional sales contracts either in the possession of Abram 
F. Storn or the persons to whom they wore assigned were 
the property of the corporation and that said notes, etc., 
are to be turned over to said corporation together with 
the further order of the referee that said notes be turned 
over to the proper officers of the corporation within five 
days and noon failure so to do that judgment be entered 
against him subject to ex parte proof as to damages in¬ 
curred to the corporation by such failure. 

Findings by the referee that the assignments were made 
without reference to other share holders and without sub¬ 
mitting the matter to the Board of Directors and the fur- 
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ther finding of the referee that there was no author- 
148 ity in law for these assignments and that A. E. 
Stern exceeded his authority. 

Finding by referee that “because of apparent lack of 
.jurisdiction your referee takes no position on the claims 
of the persons to whom the notes were assigned but that 
if he had acquired jurisdiction he would have denied each 
and every one of them and the further finding that all 
of the assignments were invalid and that Abram E. Stern 
is personally responsible and liable to the corporation for 
these notes and conditional sales contracts and all collec¬ 
tions made thereupon, the same being the property of the 
corporation”. 

Finding of referee that any additional sums collected 
by A. F. Stern or any of the aforesaid assignees over and 
above the amounts set forth in the referee’s report, are 
the property of the Stern Company and his order that 
said A. F. Stern turn said sums over to the proper offi¬ 
cers of the corporation within five days and upon failure 
so to do that judgment be entered against A. F. Stern 
subiect to ex parte proof as to damages. 

With respect to paragraph three (3) of plaintiffs mo¬ 
tion. it is respectfully submitted that from all of the above 
and other mistakes apparent upon the record, the referee 
ha* invneri’eetly executed his powers so that a final award 
ha< not been made. 

With reference to point four (4) of plaintiff’s motion, 
it is respectfully submitted that the referee has miscalcu¬ 
lated figures as follows: 

fa) Tn connection with the Malevetis note (Vol. 1 page 
73 et sep) tlm amount of the payment on this note was 
One Thousand Two Hundred Hollars ($1,200.00) which 
represents the balance due thereon. The testimony shows 
that out of said One Thousand Two Hundred Hollars 
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($1,200.00) Abram E. Stern spent Six Hundred Dollars 
($600.00) for a dislnvasher and Six Hundred Dollars 
($600.00) was used to pay the rent due on the fac- 
149 tory building on Q Street, X. E., to E. P. Schwartz 
& Co.: said factory building being a part of the 
business of the Stern Company. Therefore, a finding 
against Abram E. Stern of Six Hundred Dollars ($600.00) 
was an error on the part of the referee. The evidence 
further discloses that the reason the money was not de¬ 
posited in the bank account of the Stern Company was 
because of attachments being levied against the Stern 
Company bank account at that time. 

(b) Tn re Maxfield Lund (Vol. 4 page 14) there is no 
testimony to show any cash payment of Two Hundred 
Dollars ($200.00) to Abram E. Stern that was not de¬ 
posited to the credit of the Stern Company. On page 14 
of Vol. 4 it also shows that the said Two Hundred Dol¬ 
lars ($200.00) was deposited to the credit of the Stern 
Company account and on page 15 the testimony of Abram 
E. Stern showed that ‘‘there is a cash book that will 
show the Two Hundred Dollars ($200.00) payment.” 

(c) Re Mischa Bess Three Thousand Dollars ($3,000.00) 
this note was assigned to Abram E. Stern for moneys 
due him by the Stern Company as shown on plaintiff’s 
Exhibit Xo. 2 and incorporated in the letter of August 
19th, 1945 to Levi David in which said letter the follow¬ 
ing notation was made “the above mentioned assigned 
conditional sales contracts and notes are the property of 
the persons named as assignees and consequently are not 
the property of the Stern Company”. 

(d) The Meletis notes (two in number showing bal¬ 
ance of One Thousand Four Hundred Dollars ($1,400.00) 
due on each) were assigned to Hannah E. Alexander. See 
plaintiff 1 s Exhibit Xo. 2 and letter of August 19. 1945. 
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(e) Karger A. Wilson, conditional sales contract, bal¬ 
ance due thereon One Thousand Thirty-five Dollars ($1,- 
035.00) was assigned to Abram E. Stern. See plain- 
150 tiff’s Exhibit Xo. 2 and letter of August 19th. 

(f) Robert L. Cunningham, conditional sales 
contract, balance due Nine Hundred Twenty-two and 
40/100 Dollars ($920.40) was assigned to A. Edward 
Stern, Jr. See plaintiff’s Exhibit Xo. 2 and letter of 
August 19, 1945. 

(g) Chuancey Thomas, conditional sales contract, bal¬ 
ance due Seven Hundred Sixty-five Dollars ($765.00) as¬ 
signed to A. E. Stern. See plaintiff’s Exhibit No. 2 and 
letter of August 19, 1945. 

(h) Clarence W. Westbrook, conditional sales contract, 
balance due One Thousand Twenty Dollars ($1,020.00) 
was assigned to Hannah R. Alexander. See plaintiff’s 
Exhibit Xo. 2 and letter of August 19, 1945. 

(i) George Papanikolas, conditional sales contract, bal¬ 
ance due Two Thousand Seven Hundred Sixty Dollars 
($2,760.00) assigned to A. E. Stern. See plaintiff’s Ex¬ 
hibit Xo. 2 and letter of August 19th. 

(j) Herman Susser, note, balance due One Thousand 
Four Hundred Sixty Dollars ($1,460.00) assigned to A. E. 
Stern. See plaintiff's Exhibit Xo. 2 and letter of Au¬ 
gust 19th. 

Additional sums collected on some or all of the above 
as testified by A. E. Stern (Yol. 18 page 53) in the 
amount of Five Thousand Eight Hundred Ninety-eight 
Dollars ($5,898.00) represented collections made on the 
assigned notes and conditional sales contracts which were 
turned over to the parties to whom said notes were as¬ 
signed and in some instances loaned back to Abram E. 
Stern by the said assignees for the purpose of aiding him 
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in the conduct of liis own business after he left the Stern 
Company. 

With reference to point five (5) of the plaintiff’s mo¬ 
tion, it is allotted that the referee reached conclusions on 
matters not submitted, and in this connection it is again 
respectfully called to the Court’s attention that the ref¬ 
eree was not clothed with any authority to reach a con¬ 
clusion concerning the right to the appointment of 
151 a receiver for the business of the corporation. 

The referee failed to follow Rule 53 of the Rules 
of Civil Procedure in that he failed to furnish counsel for 
all parties a draft of his report before the filing of his 
award. 

With reference to point seven (7) wherein it is charged 
that the referee has mistaken the law in various instances 
and has professed to decide upon the law in other in¬ 
stances without authority so to do. it is respectfully sub¬ 
mitted that the referee’s decision as to the right of the 
plaintiff to assign notes and conditional sales contracts 
for money loaned to the corporation is not in accord with 
the generally accepted decisions. The powers of officers 
and managing agents of a corporation may be extended 
by practice on their part and continued acquiescence on 
the part of others so as to bind the corporation. The 
referee’s decision is also against the general principal of 
law that managing officer of a corporation have prima 
facie power to do any act which the Directors could au¬ 
thorize or ratify. And it is further submitted that his 
decision in other instances (without authority so to do) 
is indicated hv his decision to the effect that no evidence 
was produced to show the necessity for the appointment 
of a receiver and his attempted ruling to the effect that 
no receiver shall he appointed. 

With respect to point eight (8) of plaintiff’s motion 
it is respectfully submitted that the referee’s statement 
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that the plaintiff has failed to produce all of the records 

which were in his possession is not in accord with the 

record. There is no cause or reason for his assertion 

that the plaintiff has failed to cooperate by turning over 

all of the records to the referee. This is borne out bv 

• 

exhibits filed by the plaintiff wherein all records in his 
possession including the assigned notes to others were 
turned over to the referee at the request of the said ref¬ 
eree and all other records were left with the Stern 
152 Company at the time Abram E. Stern was forced 
to leave the Stern Company (See testimony of 
Abram E. Stern and the testimony of Vivian Cohn to the 
effect that books and records were left with the Stern 
Company when Abram E. Stern was forced to leave). 

It is further respectfully submitted that the referee’s 
conclusions concerning the salaries due Abram E. Stern 
for sendees rendered to the company over the period 
from the date it was agreed to accept Seventy-five Dollars 
($75.00) a week as salary until such time as the corpora¬ 
tion could again pay One Hundred Twenty-five Dollars 
($125.00) and repay the difference between the Seventy- 
five Dollars ($75.00) and the One Hundred Twenty-five 
Dollars ($125.00) which the By-Laws of the corporation' 
authorized was entirely wrong. The testimony indicated 
that because of the fact the corporation did not have suf¬ 
ficient cash to continue the payment of salary at the rate 
of One Hundred Twenty-five Dollars ($125.00). it was 
agreed that until such time as the corporation shall have 
again built up its cash account, that only Seventy-five Dol¬ 
lars ($75.00) per week should be drawn and that the bal¬ 
ance due in accordance with the By-Laws of the corpora¬ 
tion would be paid at a time when the business was finan¬ 
cially able so to do. 

It is further denied that the evidence discloses that 
Abram E. Stern drew One Hundred Twenty-five Dollars 
($125.00) weekly in cash for a number of years while he 


135 A 


was managing the business. The books reflect certain 
notes turned over to A. E. Stern in lieu of salary but a 
vast number of these notes were no good and in other 
instances moneys due by the makers of said notes were 
paid directly to the Stern Company. In this connection 
the accountant’s memorandum to the referee states in 
effect that he could not certify to the correctness of his 
conclusions in connection with the Abram E. Stern ac¬ 
count yet nevertheless the referee has taken it upon him¬ 
self to reach a definite conclusion thereon. 

153 Tn connection with the referee’s conclusions con¬ 
cerning the claim of A. Edwin Stern. .Tr., it is 
very significant to note that the referee has gone to great 
length in an effort to analyze the testimony of A. Edwin 
Stern. Jr., and has dwelt upon the reasonableness of his 
ability to advance the moneys to the corporation which 
he testified had been so advanced. The testimony was 
to the effect that he forwarded the money to his father 
which ho knew was being invested with the Stern Com¬ 
pany to aid his father in maintaining the business. The 
fact that the checks were not handed to the son until after 
his return in .Tune of 1945 is not a matter that is as “note 
worthy*’ as the referee would have the Court believe for 
the reason that the son was abroad in the E. S. Armv 
and had left all matters of his personal affairs with his 
father during said absence. That circumstance is cer¬ 
tainly not unusual and we venture the suggestion that if 
the referee's con had hn'm ulaeed in the same situation 
he. the referee, would do the same thing for his own son. 

"Respectfully submitted, 

BrCKT.EV & PAXZAXSKY 
"Ry ^s 7 THoo-dVIe signature 

Attorneys for Plaintiff. 

140fi Cr Street. X. W. 
"Washington. "D. C. 
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